fi 
Ih sll 
NE: 


ii 

€ 
i i 
Ba 


si 


Sohn Carter Brot 
Librarn 
Groum Uninersite 


The Gift of 


&Gmner cI the 


throug 


THE ASSOCIATES OF 
THE JOHN CARTER BROWN 


LIBRARY 


i he Envouragers of AUTERATURED 


HE Third Volume of BLacksToONz’s COMMENTARIES is now PUBLISHED 
and the Fourth Volume being now in the Prefs, will be publithed with great Ex~ 
pedition : And as many of the Subferibers to this Work have exprefled an earneit defire 
for an American Edition of 
An interefting Arrenpix to Sir William Black/tone’s Commentaries on 
the Laws of ENGLAND. 


Co NT AUN AN G, 


I. Prieffley’s Remarks on fome Paragraphs in the Fourth Volume of 
BLACKSTONE'S Commaentaries, relating to the Diffenters.- 


Il. Bracxstone’s Reply to Prie/iley’s Remarks. 

Ill. Prieffley’s Anfwer to BhacxsTON e’s Reply. 

IV. The Cafe of the late Ele@tion of the County of Middlefex confidered om 

the Principles of the Conftitution andthe Authorities of Law. 

VV. Furneaux’s Letters to the Hon. Mr. Juftice BLACKSTONE, concerning 
his Expofition ofthe Act of Toleration, and fome Pofitions relative to 
Religious Liberty, in his ‘celebrated Commentaries on the Laws of 
England. : 

VI. Authentic Copies of the Argument of the late Hon. Mr. Juftice Fa/er 
in the Court of the Judges Delegates, and of the Speech of the Right 
Hon. Lord Mansfield in the Houfe of Lords, in the Caufe between the 
City of London and the Diffenters. 


ep The Eprror always attentive to the Defire of the Public, and ever willing to gratify 
the growing Tafte for the ADVANCEMENT of Literature in AMERICA, 


Propofeth to Pusuisu by SUBSCRIPTION, 


The above mentioned performances, (Price One Dollar and One half of a Dollar) 
IN NEAT LAW BINDING, in One Volume Royal octavo, printed.on the fame letter and 
paper with the AMERICAN Edition of fid COMMENTARIES; therefore all gentle~ 
men defirons of forwarding this republication, by fignifying their intention /pzedily to 
thofe Bookfellers who have fupplied them with BLACKSTONz’s COMMENTARIES, 
will greatly oblige their moft refpe&ful fervant, 

Philadelphia, = ROBERT BELL 
July 20, 1772- fe 
N. B. ‘The Lovers of Religious Freedom——the right of private 

Univerfal and impartial Liberty in Matters of Confcience-——— are requested to remember, 
that the names of Five Hundred Subferibers will be neceflary to carry on this Undertak= 
ing. They are alfo requefted to obferve, that thofe who have NoT fubferibed for 
BLACKSTONE, may, if they pleafe, encourage thefe curious coatroyerfial TRACTS om 
Civit and Reticious Lizerty, in which all Mankind are interefted——And 
the Pu Bric are hereby notified, that as foon as the Fourth Volume of the COMMENTA= | 
nigs is finifhed—the price of the Sett will be raifed confiderably above its prefent ver” 


moderate price. ‘ 


judgment——and 


Ba eg AN od 


COMMENTARIES 


\ 


ON THE 


a A.W S 


ENGLAND. 


BOOK THE THIRD. 


BY 


Sir WILLIAM BLACKSTONE, ree 


- QNE OF HIS mak ares JUBGES OF rifftcovet OF COMMON PLEAS. 


* 


RE-PRINTED from tHe BRITISH COPY, 
PAGE ror PAGE with THE LAST EDITION. 


i AMERICA: 

PRINTED ron tur SUBSCRIBERS, | 
By ROBERT BELL, at the late Union Lizrary, in Third-frrect, 
rt PHILADELPHIA. M DCC LXXII, 


é 


i Book It. 


Of PrivaTE WRoncGs. 


cites “bu Gi way. L 


Of the Repress of Private Wrones by the 
mere att of thePARTIES. 


‘tle Cuap. II. 


| + 


atHY Cuape. Il. ) “4 


Of CourmTs in general. 22. 
| ee PORTA. Pal, 


Of® the Pustic CourTs a N Law 
and BOUL T 2. a | 30. 


Mig © ."s Cc H AP. Vv. 
Of Courts EccLesiasTican, MILrITary, 


| bh < 
| hee yr i a2 CHAP. 


Page 1. 


Of Ruvress by the mere operation of Law. | pits 


and MARITIME. : ; OI. 


‘- 
. 
i * 
o 
q > 
V. 
; ' 
ve 
‘ yey 
x . 
f 
% by. 
~iBS * r 
’ 
Wis iy 4 
. 
Vhs 
4 
* 
47 
~*~ 
aie 
. * 
emt 
© ue 
| “ 
Ae 
~ 
oe > 
% 


Ro nes 
a! 


A BT Phe hey 8 a 
<n}: * 


HON T NDS 


Cows Ph OWE 


Of Courts of a SpectaL JURISDICTION: 7%: 


Gonbage. ) SVE: 


Of the COGNIZANCE Of PRIVATS WRONGS, 86 


C weap PL 


Of Wrones, and thir REMEDIES, refpecling == 
th Ricuts of PERSONS, AIS. 


5 Ge PGR Fin) 9.4% 


Of Injurixs fo PERSONAL PROPERTY. ‘144. 


Cu A P. Oe: 


Of Injuries fo REAL Property, and firft of - 
Dispossession, or OusTER, of the FREEHOLD. 167: 


\ Cuap. Si. 
Of Disrossussi1oNn, o OUSTER, of CHATTELS 
REAL. e 198 
Cara pie okit. 
: Of TRESPASS. | 208. 


Exe has xt 
Of NuSANCE: 


CONTENTS 


a 


CuaP. 


Of INJURIES proceeding from, or affecting the 


bi 9 
Crown. 


Of the Pursuit of REMEDIES by ACTION; 
and, firft, of the Or1GinaL Writ. 


Of PROCESS. 


CHAP. 


Cuar. XIV. 
a eet: Of WasTkE 
Cuar. XV. 
ee Of SuBprRacTion. 
Bae Cine Pe XVI. 
Ay. ’ 


Of DistTuRBANCE 


XVII 8 


. 
CHrar. XX. 
ne , 2 Of Pizanime. 
CHAR. XXI, 


Of Usavx and DEMURRE Rs 


XIX. 


222) 


230% 


2 34s 


2 70 


Ay 
hast 
dee 
he A : 
‘i . 
yeaa’ Sy; 
= hace 
aa eee 
WP ade a ay 
* “nt i 
ee 
Pe: Ss as 
4 a it6 > 
om re 
DP ad oo, f 
ay ¢ S 
me aN 
Ss pe 
pe Ae 


G@ oO. N. T E N. Fy Sia) 


i 
| C.mld Pp, xx 
Of the feveral Species Of TRIAL. B25. 
Con: sony RATE 
Of the Triau.. by, Juxm <->. 349¢ 
| “Cin wep. XRTV. 
OfJudDGMENT, and its INcIDENTS — 286. 


Cee A PA Ave 


Of ProcEEDINGS, in the nature of APPEALS. 402+ 


Conta pre VIL 
Of ExrcuTion. | of ste 
in ape . . Cw wat pe Xe Vl 
i: OfProcEEepincs it the GovuaTs of Equiry. 426. 


* Fi 


APPEND- 


i 


1G ON TR Nr: & 


PR iGPy ak, Ny DT, &X: 


N°, I, Proceedings on a Writ of RiGuHT Patent. Pagei. 


. 1. Writ of Ricut | patent in the CourT Baron. ibid. 
. 2. Writ of ToLt, to remove it into the Country Court. ibid. 


ii 
. 4. Writ of Rigut, quia Dominus remifit Curiam. _-ibid. 
5. The Record, with award of Battel. iii. 
. 6. Trial by the grand Afffe. Ve 


N°. IL. Proceedings on an AGion of Trefpafs in EyzctMENT, 
by Original, in the King’s Bench. Vite 


§. 1. Lhe Original Writ. ibid. 
§. 2. Copy of the Deelaration againf? the cafual Ejector ; who 
gives Notice thereupon to the Tenant in Poffeffion. ibid. 
§. 3. The Rule of Court. ; ix 
§. 4. The Record. ibid. 


Nios ii. Proceedings onan Action of Dest, in the Court of 
common Pleas ; removed into the King’s Bench by{Writ of 
Error. Xilie 


§. 1. Original. ibid. 
§. 2. Proce/s. | ibid. 
© §. 3. Bill of Middlefex, and Latitat thereupon, in the Court 
of King’s Bench. Vili. 
* §. 4. Writ of Quo minus in the Exchequer. X1Xe 
§. 5. Special Bail; on the Arreft of the Defendant, purfuant to 
_ the Teftatum Capias, in page xiv. ibid. 
§. 6. The Record, as removed by Writ of ERROR. xxii" 
§. 7. Proce/s of Execution. | _ SXVi 


SEE, | 


hi a RN 


ee Ee on 


cOM MENTARIES 


‘ 


ON heltok 


| LAWS or ENGLAND. 


Book THE THIRD. 


Or PRIVATE WRONGS. 


- CHAPTER THE FIRST. 


}* Or rus REDRESS or PRIVATE WRONGS 


} BY THE MERE ACT oF THE PARTIES. 


T’ the opening of thefe commentaries * municipal law | 
was in general defined to be, “a rule of civil con- | 

“ duct, prefcribed by the fupreme power in a ftate, 

a “ commanding what is right, and prohibiting what 

| “is wrong ®.”’ From hence therefore it followed, that the pri- 
: 


mary objects of the law are the eftablifhment of rights, and the “ 
prohibition of wrongs. And this occafioned* the diftributionof ~ 9 
thefe collections into two general heads; under the former of a 
which we have already confidered the rights that were defined 
and eftablifhed, and under the latter are now to confider the 


wrongs that are forbidden and redrefled, by the laws of England. 
Wort A . In 


a Introd. §. 2. 


contraria. Cic. 1x Philipp. ra. Bratt. . 1. ¢. 30 
—b Santo jufta, jubens bonefta, et probibens 
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Iw the profecution of the firft of thefe enquiries, we diftin- 
guifhed rights into two forts: firfl, fuch as concern or are an- 
nexed to the perfons of men, and are then called jura perfona- 
rum, or the rights of perfons ; which, together with the means of 
acquiring and lofing them, compofed the firft book of thefe 
commentaries: and, fecondly, fuch as aman may acquire over 
external objects, or things unconnected with his perfon, which 
are called jura rerum, or the rights of things ; and thefe, with the © 
means of transferring them from man to man, were the fubject of 
the fecond book. I am now therefore to proceed to the confide- 
ration of wrongs ; which for the moft part convey to us an idea 
merely negative, as being nothing elfe but a privation of right. 
For which reafon it was neceflary, that, before we entered at all 
into the difcuflion of wrongs, we fhould entertain a clear and 
diftin@ notion of rights; the contemplation of what is jus being 
neceflarily prior to what may be termed injuria, and the defini- 
tion of fas precedent to that of nefas. 


Wrongs are divifible into two forts or {pecies ; private 
wrongs and public wrongs. The former are an infringement or 
privation of the private or civil rights belonging to individuals, 
confidered as individuals ; and are thereupon frequently termed 
civil injuries: the latter are a breach and violation of public 
rights and.duties, which affeé the whole community, confidered 
as a community; and are diftinguifhed by the harfher appella- 
tion of crimes and mifdemefnors. To inveftigate the firft of thefe 
fpecies of wrongs, with their legal remedies, will be our em- 
ployment in the prefent book; and the other fpecies will be re- 
{erved till the next or concluding volume. 


‘Tue more effectually to accomplifh the redrefs of private in- 
juries, courts of jaftice are inftituted in every civilized fociety, 
sn order to protec the weak from the infults of the ftronger, by 
expounding and enforcing thofe laws, by which rights are defi- - 
ned, and wrongs prohibited, This remedy is therefore princi- 
af pally 
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‘pally to be fought by application to thefe courts of juftice ; that 
is, by civil fuit or action. For which reafon our chief employ- 
ment in this volume will be to confider the redrefs of private 
wrongs, by /uit or actionin courts. But as there are certain in- 
juries of fuch a nature, that fome of them furnith and others re- 
quire a more{peedy remedy, thancan be had in the ordinary forms 
of juftice, there is allowed in thofe cafesan extrajudicial or ec- 
centrical kind of remedy ; of which I fhall firft of all treat, be- 
‘ fore I confider the feveral remedies by fuit : and, to that end, 

fhall diftribute the redrefs of private wrongs into three oeval 
fpecies ; firft, that which is obtained by the mere act of the par- 
ties themfelves; fecondly, that which is effected by the mere ac 
and operation of Jaw ; and, thirdly, that which arifes from /uit 
or action in courts ; hich confilts in a conjunction of the other 
two, the act of the parties co-operating with the act of law. 


AND, firft, ofthatredrefs of private injuries, which is ob- 
tained by the mere act of the parties. This is of two forts ; 
firft, that which arifes from the act of the injured party only ; 
and, fecondly, that which arifes from the joint act of all the 
parties together: both which I fhall confider in their order. 


~ OF the firft fort, or that which arifes from the fole a@& of the 
_ injured party, is, 


I. Tue defence of one’s felf, or the mutual and reciprocal 
defence of fuch as ftandin the relations of hufband and wife, 
parent and child, mafter andfervant. In thefe cafes, if the party 
himfelf, or any of thefe his relations, be forcibly attacked in a 
perfon or property, it is lawful for him to repel force by force 
and the breach of the peace, which happens, is chargeable pen 
-him only who began the affray’. For the law, in this cafe, re- 
{pects the paflions of the human mind; and (when external vio- 
~ Jence is offered to a man himfelf, or thofe to whom he bears a 
3 near connection) makes it lawful in him to do himfelf that im- 

Reel a : edit 
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mediate juftice, to which he is prompted by nature, and which 
no prudential motives are ftrong enough to reftrain. It confiders 
that the future procefs of law is by no means an adequate remedy 
for injuries accompanied with force; fince it is impoflible to fay, 
to what wanton lengths of rapine or cruelty outrages of this fort 
might be carriéd, unlefsit were permitted a man immediately 
to oppofe one violence with another. Self-defence therefore, as 
it is juftly called the primary law of nature, fo it is not, neither 
can it be in fact, taken away by.the law of fociety. In the- 
Englifh law particularly it is held an excufe for breaches of the 
peace, nay even for homicide itfelf: but care muft be taken, 
that the refiftance does not exceed the bounds of mere defence 
and prevention ; for then the defender would himfelf become an 


agereilor. 


ll. Recaptionoor reprifal isanother fpecies of remedy by 
the mere aét of the party injured. This happens, when any one 
hath deprived another of his property in goods or chattels per- 
fonal, or wrongfully detains one’s wife, child, or fervant: in 
which cafe the owner of the goods, and the hufband, parent, or 
matter, may lawfully claim and retake them, wherever he hap- 
pens to findthem ; foit be not ina riotous manner, or attended 

with a breach of the peace*. The reafon for this is obvious; 
fince it may frequently happen that the owner may have this only 
opportunity of doing himfelf juftice: his goods may be after- 
wards conveyed away or deftroyed; and his wife, children, or 
‘fervants, concealed or carried out of his reach; if he hadno 
fpeedier remedy than the ordinary procefs of law. If therefore 
he can fo contrive it as to gain pofleflion of his property again, 
without force or terror, the law favours and will juttify his pro- 
ceeding. But, as the public peace is a fuperior confideration to 
any one man’s private property ; and as, if individuals were once 
allowed to ufe private force as a remedy for private injuries, all 
focial juftice mutt ceafe, the ftrong would give law to the weak, 
and every man would reverttoa {tate of nature ; for thefe reafons 
it 


¢ 3 Inf. 134. Hal. Anal. §. 46. 


Char. WrRonecs, § 
itis provided, that this natural right of recaption fhall never be 
exerted, where fuch exertion mutt occation ftrife and bodily con- 
tention, or endanger the peace of fociety. UH, for inftance, my 
horfe is taken away, and! find him in a common, a fair, or a 
publicinn, I may lawfully {feife him to my own «fe: butI can- 
not juftufy breaking open a private ftable, or entering on the 
grounds ofa third perfon, to take him, except he be felonioufly 
ftolen’; but muft have recourfe to an action at law. 


Ill. As recaptionis a remedy given tothe party himfelf, for 
an injury to his fer/onal property, fo, thirdly, a remedy of the 
fame kind for injuries to real property is by entry on lands and 
tenements, when another perfon without any right has taken 
poffeffion thereof. This depends in fome meafure on like reatony 
with the former; and, like that toa, muft be peaceable and 
without force.. ‘There is fome nicety required to define and dit. 
tinguith the cafes, in which fuch entry is lawful or otherwife: 
it will therefore be more fully confidered in @ fubfequent chap- 
ter; being only mentioned in this place for the fake of regulari- 
ty andorder. © | 


iV. A rourTH fpecies of remedy by the mere aét of the 
party injured, is the abatement, or removal, of nufances. What 
nufances are, and their feveral fpecies, we fhall find a more pro- 
per place to enquire under fome of the fubfequent divifions. At 
_ prefent I fhall only obferve, that whatfoever unlawfully annoys or 
doth damage to anotherisanufance; and fuch nufance may be 
abated, that is, taken away or removed, by the party aggrieved 
thereby, fo as he committs no riot in the doing of it®. If a houfe 
or wall is erected fo near to mine that it ftops my antient lights, 
which is a private nufance, 1 may enter my neighbour’s land, 
and peaceably pull itdown>. Or ifanew gate be ereéted acrofg 
the public highway, which is a common nufance, any of the king’s 
_ fubjetts pafling that way may cut it down, and deftroy it.) And 
the 


£ 2 Roll. Rep. 55, 56.208. 2 Roll. Abr. h Salk. aso. 
j 


565, 566. Cro, Car. 184, 
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the reafon why the law allows this private and Pi be method 
of doing one’s felf juftice, is becaufe injuries of this kind, which 
obftruéct or annoy {uch things as are of daily convenience and 
ufe, require an immediate come and cannot wait for the flow 
progrefs of the ordinary forms of jultice. 
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V.A FirtTHcafe, in which the law allows a man to be his 
own avenger, or to minifter redrefs to himfelf, is that of dz/trein- 
ing cattle or goods for nonpayment of rent, or other duties; or, 
diftreining another’s cattle damage-fea/ant, that is, doing damage, 
or trefpafling, upon his land. The former intended for the be- 
nefit of landlords, to prevent tenants from fecreting or withdraw- 


"ing their effects to his prejudice; the latter arifing from the ne- 


ceflity of the thing itfelf, as it might otherwife be impoffible at 
a future time to afcertain, whofe cattle they were that committed 
the trefpafs or damage. 


As the law of ditrefles is a point of great ufe and confequence, 
Ifhall confider it with fome minutenefs; by enquiring, firft, 
for what injuries a diftrefs may be taken ; fecondly, what things 
may be difireined; and thirdly, the manner of ere difpo- 
fing of, and avoiding dittrefles. 


1. AnD, firft, itis neceflary to premife, that a diftrefs', Pie 
tridlio, is the taking ofa perfonal chattel out of the pofleffion of 
the wrongdoer into the cuftody of the party injured, to procure 
a fatisfacion for the wrong committed. 1. The moft ufval in- 
jury, for which a diftrefs may be taken, is that of nonpayment orf 
rent. It wasobfervedin a-former volume‘, that diftrefles were 
incident by the common law to every rent- eae and by parti- 
cular refervation to rent-charges alfo; but not to rent-feck, till the 
ftatute 4 Geo. Il. c. 28. extended the fame remedy to all rents 
alike, and thereby in effect abolifhed all material diftinction be- 
tween them. So ie now we may lay it downas an univerfal 
principle, 


books very frequently called a diftrefs. 
k Book II.ch, 3. 


i The thing itfelf taken by this procefs, 
as well as the procefs itfelf, is in our law- 
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principle, that a diftrefs may be taken for any kind of rent in ar- 
rear; the detaining whereof beyond the day of payment is an 
injury to him that is entitled to receive it. 2. For neglecting to 
do fuit to the lord’s court', or other certain perfonal fervice™ 
the lord may diftrein, of common right. 3. For amercements 
in a court-leet a diftrefs may be had of common right; but not 
for amercements in a court-baron, without a fpecial prefcription 
to warrantit". 4. Another injury, for which diftrefies may be 
taken, is where a man finds beatts of a itranger wandering in his 
grounds, damage-feafant; that is, doing him hurt or damage, 
by treading down his grafs, or the like ; in which cafe the owner 
of the foil may diftrein them, till fatisfaction be made him for 
the injury he has thereby fuftained. 5, Laftly, for feveral duties 
and penalties inflicted by {pecial acts of parliament, (as for affefl- 
_ ments made by commiflioners of fewers®, or for the relief of the 
poor’) remedy by diftrefs and fale is given; for the particulars 
of which we muft have recourfe to the ftatutes themfelves: re- 
marking. only, that fuch diftrefles* are partly analogous to the 
antient diftrefs at common law, as being repleviable and the 
dike; but more refembling the common law procefs of execution 
by feifing and felling the goods of the debtor under a writ of 
 fieri facias, of which hereatter. 


2. SEconpLy; as to the things which may be diftreined, 
or taken in diftrefs, we may lay it down as a general rule, that 
all chattels perfonal are liable to be diftreined, unlets particularly 
protected or exempted. Inftead therefore of mentioning what 
things are diftreinable, it will be eafier to recount thofe which 
are not fo, with the reafon of their particular exemptions". And, 
1. As every thing which is diftreined is prefumed to be the pro- 
perty of the wrongdoer, it will follow that fuch things, wherein 

no man can have an abfolute and valuable property (as dogs, cats, 
rabbets, ~ 


1 Bro. Abr. tit. diftre/s. 15+ p Stat. 43 Eliz. c. 2 
m Co, Litt. 46. , q 4 Burr. 589. 

n Brownl. 36. , r Co. Litt. 47. 

© Stat. 7 Ann. €. 10, 
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rabbets, and all animals ferae naturae) cannot be diftreined. . 
Yet if deer (which are ferae naturae) are kept in a private in- 
clofure for the purpofe of fale or profit, this fo far changes their 
nature, by reducing them to a kind of ftock or merchandize, 
that they may be diftreined for rent®. 2. Whatever is in the 
perfonal ufe or occupation of any man, is for the time privi- 
leged and protected from any diftrefs; as an ax with which a 
man is cutting wood, or a horfe while a man is riding him. 
But horfes, drawing.a cart, may (cart and all) be diftreined 
for rent-arrere; and alfo if a horfe, though a man be riding 
him, be taken damage-fea/ant, or trefpafling in another’s grounds, 
the horfe (notwithftanding his rider) may be diftreined and led 
away tothe pound’. 3. Valuable things. in the way of trade 
fhall not be liable to diftrefs. As a horfe ftanding in a fmith’s 
{hop to be fhoed, or ina common inn; or cloth at a taylor’s 
houfe; or corn fent toa mill, ora market. For all thefe are pro- 
tected and privileged for the benefit of trade ; and are fuppofed 
in common prefumption not to belong tothe owner of the houfe, 


- but to his cuftomers. But, generally fpeaking, whatever goods 


and chattels the landlord finds upon the premifes, whether they 
in fact belong to the tenant ora ftranger, are diftreinable by him 
for rent: for otherwife a door would be opened to infinite frauds 
upon the landlord; and the ftranger has his remedy over by ac- 
tion on the cafe againft the tenant, if by the tenant’s default the 
chattelsare diftreined, fo that he cannot render them when called | 
upon. ‘With regard to a ftranger’s beafts which are foundon the 
tenant’s land, the following diftinGions are however taken. If 
they are put in by confent of the owner of the beafts, they are 
diftreinable immediately afterwards for rent-arrere by the land- 
lord’. So alfo if the ftranger’s cattle break the fences, and com- 
mit a trefpafs by coming on the land, they are diftreinable im- 
mediately by the leffor for his tenant’s rent, as a punifhment to 
the owner of the beafts for the wrong committed through his 
negligence". But if the lands were not fufliciently fenced fo as 
to 


s Davis v. Powel. C, B. Hill. 1x Geo. IL, ¥ Cro. Eliz. sag. 
t 1 Sid. ago. u Co. Litt. 47, 


Chiti. Sa RPO NTS: §: 9 


to keep out cattle, the landlord cannot diftrein them, till they 
have been /evant and couchant (levantes et cubantes) on the land ; 
that is, have been long enough there to have laid down and rofe 
up to feed; which in general is held to be one night at leatt : 
and then the law prefumes, that the owner may have notice 
whither his cattle have ftrayed, and itis his own negligence not 
to have taken them away. Yet, if the leflor or his tenant were 
bound to repair the fences and did not, and thereby the cattle 
efcapedintotheir grounds without the negligence or default of the 
owner ; in this oe though the cattle may have been /evant and 
couchant, yet they are not diftreinable for rent, till actual notice 
is given to the owner that they are there, and he neglects to re- 
move them”: for the law will not fuffer the landlord to take 
advantage of his own or his tenant’s wrong. 4. There are alfo 
other things privileged by the antient common law ; as a man’s 
} tools and utenfils of his trade, the ax of a carpenter, the books | 
) ofa fcholar, and the like: which are faid to be privileged for 

the fake of the public, becaufe the taking them away would 

difable the owner from ferving the commonwealth in his ftation. 

So, beafts of the plough, averia carucae, and fheep, are privileged 

from diftrefles at common law”; while dead goods or other fort of 

beafts, which Bracton calls catalla otiofa, may be diftreined. But 

as beafts of the plough may be taken in execution for debt, fo 

they may be for diftrefles by ftatute, which partake of the nature 
~ of executions’. And perhaps the true reafon, why thefe and the 

tools of a man’s trade were privileged at the common law, was 
becaufe the diftrefs was then merely intended to compel the pay- 
ment of the rent, and not as a fatisfa¢ction for it’s nonpayment : 
and therefore, to deprive the party of theinftruments and means of 
paying it, would counteract the very end of the diftrefs*. 5. No- 

thing fhall be diftreined for rent, which may not be rendered 
again in as good plight as when it was diftreined: for which 
_-reafon milk, fruit, and the like, cannot be diftreined; a diftrefs 
Vou. UI. B at 


w Lutw. 31580. y 4 Burr. 589. 
x Spat. 51 Hen, IID. ft. 4. de aifritione @ Ibid. 588. 
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‘at common law being only in t 
to be reftored in the fame plig 
antiently, fheaves or fhocks of corn cou 
caufe fome damage mu 
cart loaded with corn might ; 
But now by ftatute 2 W. & WV 
or loofe in the ftraw, or hay in barns or 
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be diftreined as well as other chattels. 


to the freehold may 
doors, and chimneypieces : 
this reafon alfo corn growing cou 
ftatute 11 Geo. Ul. c. 19. em 


powered landlords 


erafs, or other products of the earth, 


them when ripe. 


LeT us next confider, 
difpofed of, or avoided, An 
of diftrefles is grea 
merly they were looke 
pledge or fecurity, 
faction for damage 

gard to diftrefles of beaits 
‘caufes, not altered by act of parliame 
tremor has no other power 
made. But diftrefles for rern 
the fhorteft and moft effectua 
£ fuch rent, many beneficial laws for this purpofe 
ein the prefent century ; which have much al- 
laid down in our antient writers. 
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the payment 0 
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tered the common law, as 
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he nature of a pledge or fecurity, 
ht when the debt is paid. So, 
id not be diftreined, be- 
@ needs accrue in their removal : but a 
as that could be fafely reftored. 
1. c. 5. corn in fheaves or cocks, 
ricks, or otherwife, may 
6. Laftly, things fixed 
not be difireined ; as caldrons, windows, | 
for they favour of the realty. For 
1a not be diftreined ; till the. 
to diftrein corn, 
and to cut and gather 


thirdly, how diftreffes may be taken, 
d, firft, I mutt premife, that the law 
in a few years laft paft. For- 
d upon in no other light than as a mere 
or other duties, or fatif- 
done. And fo the law ftill continues with re- 
taken damage-feafant, and for other — 
nt; over which the dif- 
n them till fatisfaction is 
t-arrere being found by the legilla- 
1 method of compelling 


out therefore the methods of diftreining, 1 fhall- 
ofe the diftrefs to be made for rent 5 and remark, 
the differences between fuch diftrefs, and one 
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‘In the firft place then, all diftreffes muft be made Jy day, un- 
Jefs in the cafe of damage-feafant; an exception being there al- 
— Jowed, left the beafts fhould efcape before they are taken’. And, 
when a perfon intends tomake a diftrefs, he mutt, by himielf 
or his bailiff, enter on the demifed premifes; formerly during 
the continuance of the leafe, but, now’ he may diftrein within 
Gx months aftér the determination of fuch leafe whereon rent 
is due. If the leffor does not find fufficient diftrefs on the pre- 
mifes, formerly he could refort no where cife, and theretore te- 
nants, who were knavith, made a practice to convey away their 
goods and ftock fraudulently from the houfe or lands demifed, in 
order to cheat their landlords. But now® the lanalord may. aif- 
trein any goods of his tenant, carried off the premufes clandef- 
tinely, wherever he finds them within thirty days after, unlefs 
they have been dona fide foldtor a valuable confideration : and 
all perfons privy to, or aflifting in, fuch fraudulgnt conveyance, 
forfeit double the value tothe landlord. The landlord may alfo 
diftrein the beafts of his tenant, feeding upon any commons or 
waftes, appendant or appurtenant to the demifed premifes. T he 
landlord might not formerly break open a houfe, to make a dif- 
trefs, for that isa breach of the peace. But when he was in the f 
houfe, it was held that he might break open an inner door? 3 amc 
now ‘he may, by the affiftance of the peace officer of the pa- 
rifh, break open in the day time any place, locked up to prevent 
a diftrefs; oath being firft made, in cafe it be a dwelling-houfe, 
of a reafonable ground to fufpect that goods are concealed therein. 


WuHeEre aman is intitled to diftrein for an intire duty, he 
ought to diftrein for the whole at once ; and not for part atone 
time, and part at another’. But if he diftreins for the whole, 
and there is not fafficient on the premifes, or he happens to mif- 
 takein the value of the thing diftreined, and fo takes an infuf- 
| B2 ficient 


a Co, Litt. 142. d Co. Litt. 16x. | Comberh, 13. 
b Stat. 8 Ann. c. 14. e Stat. 11 Geo. II. c. 19, 
¢ Stat. $ Ann. ce 74, 1§ Geo. II. c. 19 £ 2 Lutw. 1533. 
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ficient diftrefs, he may take a fecond diftrefs to complete his 
remedy’. 


DisTREsseEs muftbe proportioned to the thing diftreined for. 
By the ftatute of Marlbridge, 52 Hen. Ill. c. 4.if any man takes 
a great or unreafonable diftrefs, for rent-arrere, he fhall be heavily 
amerced for the fame. Asif" the landlord diftreins two oxen for 
twelvepence rent; the taking of doth is an unreafonable diftrefs ; 
but, if there were no other diftrefs nearer the value to be found, 
he might reafonably have diftreined one of them. But for homage, 
fealty, or fuit, as alfo for parliamentary wages, it is faid that no 


diftrefs can be exceflive’. For as thefe diftrefles cannot be fold, _ 


the'owner, upon making fatisfaction, may have his chattels again. 
"The remedy for exceflive diftreffes is by a {pecial action on the 
ftatute of Marlbridge; for an action of trefpafs is not maintain- 
able upon thisaccount, it being no injury at the common law'. 


, * 

W urn the diftrefsis thus taken, the next confideration is the 
difpofal of it. For which purpofe the things diftreined muft in 
the firft place be carried to fome pound, and there impounded by 


the taker. But, in their way thither, they may be re/cued by 


‘the owner, in cafe the diftrefs was taken without caufe, or con- 
trary to law: asif no rent be duc; if they were taken upon 
the highway or the like; in thefe cafes the tenant may lawfully 
make refcue‘. But if they be once impounded, even though taken 
without any caufe, the owner may not break the pound and take 
them out; for they are then in the cuftody of the law’, 


A vounp (parcus, which fignifies any inclofure) 1s either 
pound-overt, that is, open overhead; or pound-covert, that is, 
clofe. By the flatute1 & 2P.&M.c. 12. no dittrefs of cattle 
can be driven out of the hundred where it is taken, unlefs toa 


pound- 
g Cro. Eliz. 13. Stat. 17 Car. II. ¢. 7. _ it Ventr. roq. Fitzgibb. 85. 4 Burr. 590. 
@ Burr. 590. k Co. Litt. 160, 161. 
h 2 Inft. 107. 1 Ibid. 47. 
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pound-overt within the fame fhire; and within three miles of 

the place where it was taken. This is for the benefit of the te- 

_ nants, that they may know where to find and replevy the dif- 

_ trefs. And by ftatute 11 Geo. Il. c. 19. which was made for the 

_ benefit of landlords, any perfon diftreining for rent may turn any 

| part of the premifes, upon which a diftrefS is taken, into a pound 

| pro hac vice, for fecuring of fuch diftrefs. If a live diftrefs, of 
_ animals, be impounded in'a common pound-overt, the owner muft 

take notice of it at his peril; but if in any /pecial pound-overt, 
fo conflituted for this particular purpofe, the diftreinor muft give 

| notice to the owner: and, in both thefe cafes, the owner,and not 

the diftreinor, is bound to provide the beaits with food and ne- 

ceflaries. But if they be putin a pound-covert, as in a ftable or 

the like, the landlord or diftreinor muft feed and fuftain them™. 

A. diftrefs of houfehold goods, or other dead chattels, which are 

liable to be ftolen or damaged by weather, ought to be impound- 

| ed in a pound-covert, elfe the diftreinor muft anfwer for the 

confequences. 


WHEN impounded, the goods were formerly, as was before 
obferved, only in the nature ofa pledge or fecurity to compel 
| the performance of fatisfaction ; and upon this account it hath 
been held", that the diftreinor is not at liberty to work or ufe a 
diftreined beaft. And thus the law ftill continues with regard 
to beafts taken damage-feafant, and diftreffes for fuit or fervices ; ; 
which muft remain Tosecae till the owner makes fatisfa@ion, 
or contefts the right of diftreining, by replevying the chattels. 
To replevy (replegiare, thatis, to take back the pledge) is, when: 
a perfon diftreined upon applies tothe fheriff or his officers, and 
has the diftrefs returned into his own poficfiion ; 3 Upon giving ~ 
good fecurity to try the right of taking it in a fuit at law, and, 
if that be determined againft him, to return the cattle or goods 
once more into the hands of the diftreinor. This is called a re- 
| plevin, of which more will be faid hereafter. At prefent I fhall 
only obferve, that, as a diftrefs is at common law only in nature 
of 


m Co, Litt. gy. n Cro. Jac. 148. 


Wig P Rive a'r’ sc? Boox Ill. 


ofa fecurity for the rent or damages done, a replevin anfwers } 


the fame end to the diftreinor as the diftrefs itfelf; fince the 
party replevying gives fecurity to return the diftrefs, if the right 
be determined againft him. : 


Tu1s kind of diftrefs, though it puts the owner to inconve- 
hience, andis therefore a punifhment to fim, yet, if he con- 
tinues obftinate, and will make no fatisfaction or payment, it is 
0 remedy at all to the diftreinor. But ‘fora debt due to the 
crown, unlefs paid within forty days, the diftrefs was always 
faleable at the common law’. And for an amercement impofed 
ata court-leet, the lord may alfo fell the diftrefs’: partly be- 
caufe, being the king’s court of record, it’s procefs partakes of 


the royal prerogative’; but principally becanfe it is in the nature | 


of an execution to levy a legal debt. And fo in the feveral 
flatute-diftrefles, before-mentioned, which are alfo in the nature 
of executions, the power of fale is likewife ufually given, to ef- 
feétuate and complete the remedy. And, in like manner, by 
feveral acts of parliament’, in all cafes of diftrefs for rent, if the 
tenant or owner do not, within five days after the diftrefs is taken, 
and notice of the caufe thereof given him, replevy the fame with 
fafficient fecurity; the diftreinor, with the sheriff or conftable, 
Shall caufe the fame to be appraifed by two {worn appraifers, and 
{ell the fame towards fatisfaction of the rent and charges; ren- 
dering the overplus, if any, to the owner himfelf. And, by this 
means, a full and intire fatisfaction may now be had for rent in 
arrere, by the mere act of the party himfelf, wz. by diftrefs, 
ithe remedy given at common law ; and fale confequent thereon, 
which is added by act of parliament. 


Berore I quit this article, I muft obferve, that the many 
particulars which attend the taking of a diftrefs, ufed formerly 


| 


~ 


to make it a hazardous kindjot proceeding : for, ifany one ir. 


regularity 
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injuring and the party injured; which, when performed, is a 


regularity was committed, it vitiated the whole, and made the 


_ diftreinorstrefpaflors ab initio*. But now by the {tatute 11 Geo. Il. 


c. 19. itis provided, that, for any unlawful act done, the whole 


' fhall not be unlawful, or the parties trefpaflors ab initio: but 

that the party gricved fhall only have an action for the real 

damage fuftained; and not even that, if tender of amends is 
made before any action is brought. 


VI. Tue feizing of heriots, when due on the death of a te- 
nant, is alfo another ipecies of felf-remedy ; not much unlike 
that of taking cattle or goods in diftrefs. As for that divifion 
of heriots, which is called heriot-fervice, and is only a fpecies 
of rent, the lord may diftrein for this, as well as feize: but-for 
heriot-cuftom (which fir Edward Coke fays‘, lies only in pren- 
der, and notin render) the lord may feize the identical thing 
itfelf, but cannot diftrein any other chattel for it". The like 
{peedy and effectual remedy, of feizing, is given with regard to 
many things that are faid to lie in franchife; as waifs, wrecks, 
eftrays, deodands, and the like; all which the perfon entitled 
thereto may feize, without the formal proceis of a fuit or action. 
Not that they are debarred of this remedy by action ; but have 
alfo the other, and more fpeedy one, for the better aflerting their 
property ; the thing to be claimed being frequently of fuch a 
nature, as might be out of the reach of the law before any ac- 
tion could be brought. 


THESE are the feveral fpecies of remedies, which may he 
had by the mere act’of the party injured. I fhall, next, briefly 
mention fuch as arife from the joint act of all the parties toge- 
ther. And thefe are only two, accord, and arbitration. 


“I. Accorp isa fatisfadtion agreed upon between the party 


bar 


s I Ventr. 37. u Cre. Eliz. 590. Cro. Car. 266. 
t Cop. §. 25. 
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bar of all ations upon this account. As if a man contract to 
build a houfe or deliver a horfe, and fail in it; this is an injury 
for which the fufferer may have his remedy by aétion; but if the 
party injured accepts afum of money, or other thing, asa fatis- 
faction, this is a redrefs of that injury, and entirely takes away 
the action”. By feveral late ftatutes, particularly 11 Geo. H. 
c. 19. in cafe of irregularity in the method of diftreining ; and 
24 Geo. Hl. c. 24, in cafe of miftakes committed by juftices of 

the peace; even fender of fuflicient amends to the party injured 
is a bar of all ations, whether he thinks proper to accept fuch 
amends or no. 


I. AnpiTRation is where the parties, injuring and injured, 
fabmit al! matters in difpute, concerning any perfonal chattels — 
or perfonal wrong, to the judgment of two or more arbitrators 5 
who are to decide the controverfy : and if they do not agree, it 
is ufual to add, that another perfon be called in as wmpire, (im- 
perator or impar*) to whofe fole judgment it is then referred ¢ 
or frequently there is only one arbitrator originally appointed. 
This decifion, in any of thefe cafes, is called an award. And 
thereby the queftion is as fully determined, and the right 
transferred or fettled, as it could have been by the agreement of 
the parties or the judgment of a court of juftice’. But the » 
right of real property cannot thus pafs by a mere award*: which 
fabtilty in point of form (for it is now reduced to nothing elfe) 
had it’s rife from feodal principles; for, if this had been per~ 
mitted, the land might have been aliened collufively without the 
confent of the fuperior. Yet doubtlefs an arbitrator may now 
award a conveyance or a releafe of land; and it will bea breach 
of the arbitration-bond to refufe compliance. For, though 
originally the fabmiffion to arbitration ufed to be by word, or 
by deed, yet both of thefe being revocable in their nature, it 
is now become the practice to enter into mutual bonds, with 
condition to ftand to the award or arbitration of the arbitrators or 

umpire» 

w 9 Rep. 79. ‘ y Brownl. ss. xz Freem. 410. 

x Whart. dung. facr. I. 1746 z 1 Roll. Abr. 242. 1 Lord Raym. 1175. 
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umpire therein named *. And experience having thewn the great 
ufe of thefe peaceable and domeftic tribunals, elpecially i in fettling 
matters of account, and other mercantile tranfactions, which are 
difficult and almoft impoffible to be adjufted on a trial at law ; the 
legiflature has now eftablifhed the ufe of them, as well in contro- 


_verfies where caufes are depending, as in thofe where no action 


is brought, and which ftill depend upon the rules of the common 


law: enacting, by ftatute 9 & 10 W. Hl. c. 15. that all mer- 


chants and others, who defire to end any coatroverfy, (for which 
there is no other remedy but by perfomal action or fuit m equity) 
may agree, that their fubmiffion of the fuit to ai ger or um- 
pirage fhall be made arule of any of the king’s courts of record: 
and, after fuch rule made, the parties difobeyi ing die award fall 
be liable to be punifhed, as for a contempt of the court; unieis 
fuch award fhall be fet afide, for corruption or other mifbe- 
haviour in the arbitrators or umpire, pr ‘oved on oath to the 
court, within one term after the award is made. And, in con- 
fequence of this ftatute, it is now become a confiderable part of 
the bufinefs of the fuperior courts, to fet afide fuch awards when 
partially or illegally made; or to enforce their execution, when 
legal, by the fame procefs of contempt, as isawarded for difo- 
bedience to thofe rules and orders which are iflued by the courts 
themfelves. 


a Append, N®, ITI. §, 6. ° 
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CHAPTER THE SECOND. 


Or REDRESS sy THE MERE OPERATION © 
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TITLE remedies for private wrongs, which are effected by the 
a} mere operation of law, will fall within a very narrow 
compafs: there being only two inftances of this fort that at 
prefent occur to my recollection; the one that of retaimer, where 
a creditor is made executor or adminiftrator to his debtor ; the | 
other, in the cafe of what the law calls a remittere . 


I. Ir a perfon indebted to another makes his creditor or 4 
debtee his executor, or if fuch creditor obtains letters of admi- 
niftration to his debtor; in thefe cafes the law gives him a re-, 
medy for his debt, by allowing him to retain fo much as «will 
pay himfelf, before any other creditors whofe debts are of equal | 
degree*. This is aremedy by the mere act of law, and grounded — 
upon this reafon ; that the executor cannot, without an apparent! 
abfurdity, commence a fuit againft himfelf as reprefentative of 
the deceafed, to recover that which is due to him in his own’ 
private capacity: but, having the whole perfonal eftate in his | 


A 


hands, fo much as is fuflicient to anfwer his own demand is, by” 


‘operation of law, applied ta that particular. purpofe. Elfe, by 


being made executor, he.would be put ina worfe condition than’ 
' all 


ar Roll, Abr. 932. Plowd. 543. 


as if he had fued himfelf as executor, and ‘recovered his debt ; 
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all thereft of the world befides. For, though a ratable pay- 


ment of all the debts of the deceafed, in equal degree, is clearly 
the moit equitable method, yet as every {fcheme for a propor- 
tionable diftribution of the affets among all the creditors hath 
been hitherto found to be impracticable, and productive of more 
mifchiefs than it would remedy; fo that the creditor who firft 
commences his fuit is intitled to a preference in payment ; it 
follows, that as the executor can commence no fuit, he mutt 
be paid tite lait of any, and of courfe mufi lofe his debt, in cafe 


| the eftate of his teftator fhould prove infolvent, unlefs he be al- 


4 


lowed to retain it. The dodtrine of retainer is therefore the ne-/ 


ceflary confequence of that other doétrine of the law, the prio- 
rity of fuch creditor who firft commences his acdion. But the 
executor fhall not retain his own debt, in prejudice to. thofe of a 
higher degree; for the law only putshimin the fame fituation, 

> 
which he never could be fuppofed to have done, while debts of 
a higher nature fubfifted. Neither fhall one executor be allowed 


| toretain his own debt, in prejudice to that of his co-exec oe 
/ In equal degree; but both fhali be difcharged in proportion® 


Nor fhall an executor of his own wrong be in any cafe petmitted 


| to retain’. 


Il. Remit reris where he, who hath the true property or 
jus proprietatis in lands, but is out of poffeffion thereof and hath 
no right to enter eitiGat recovering pofleflion in an action, hath 
bifertvatds the freehold caft upon iit by fome fabfequent, and 
of courfe defective, title: in this cafe he is remitted, or fent 
back, by operation of law, to his antient and more certain title, 
‘The tight of entry, which he hath gained by a bad title, thall be 
ipfofacto annexed to his own inherent good one; and his defeafible 
eftate fhall be utterly defeated and annulled, by the inflantaneous ) 
act of law, without his participation or confent®. As if A dif. 
ee B a is, turns him out of poffeflion, and dies leaving a 
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fon C:: hereby the eftate defcends to Cthe fon of A, and B is, 

barred from entering thereon till he proves his right in an ac- 

tion: now, if afterwards C the heir of the diffeifor makes a leafe. 

for life to D, with remainder to B, the diffeifee for life, and D. 

dies; hereby the remainder accrues to B the difleifee: who. 

thus gaining a new freehold by virtue of the remainder, which 

is a bad.title, is by act of law remitted, or in of his former 
and furer ciate’. For he hath hereby gained a new right of 
pofefion, to which the law immediately annexes his antient 
right of propriety. | | 


Ir the fubfequent eftate, or right of pofieflion, be gained by 
«a man’s own actor confent, as by immediate purchafe being of. 
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full age, he {hall not be remitted. For the taking fuch fubfe- 


quent eftate was his own folly, and fhall be looked upon as a 
waiver of his prior right’. Therefore it is to be obferved, that 
to every remitter there are regularly thefe incidents; an antient 
right,and a new defeafible eftate of freehold, uniting in one and 
the fame perfon; which defeafible eftate muft be caft upon the. 
tenant, not gained by his own aét or folly. The reafon given by 
Littleton®, why this remedy, which operates filently and by the 
mere att of law, was allowed, is fomewhat fimilar to that given, 
in the preceding article; becaufe otherwife he who hath right 
would be deprived ofall remedy. For as he himfelf is the per- 
fon in pofleflion of the freehold, there is no other perfon againft 
whom he can bring an action, to eftablith his prior right. And 
forthis caufe the law doth adjudge him in by remitter; that is, 


in fach plight asif he had lawfully recovered the fame land. by. 
fait. For, aslord Bacon obferves', the benignity of the law is. 


fuch, as when, to preferve the principles and grounds of law, 


it depriveth a man of his remedy without his own fault, it will. 


rather put him in a better degree and condition than in a worfe. 
Nam quod remedio deflituitur, ipfa re valet; fi culpa abjit. But 


there fhall be no remitter to a right, for which the party has. 


no 


h §. G6Y. 
1 Elem ¢. 9s 


_£ Finch. L. oq. Litt. §. 683. 
g Co, Litty 348. 350 


\ 
Ch. 2. WrRroncs. 21 


no remedy by action*: as if the iffue in tail be barred by the 
fine or warranty of his anceftor, and the freehold is afterwards 
caft upon him; he fhall not be remitted’ to his eftate tail': for 
‘the operation ée the remitter is exactly the fame, after the union 
of the two rights, asthat of a real aétion would have been be- 
foreit. As therefore the iffue in tail could not by any action 
have recovered his antient eftate, he fhall not recover it by re- 
-mitter. 


Awp thus much for thefe extrajudicial remedies, as. well for 
real as perfonal injuries, which are furnifhed by the law, where 
the parties are fo peculiarly circumftanced, as not to be able to 
apply for redrefs in the ufual and ordinary meChods to the courts 
_ of public juftice. 


k Co, Litt. 349; § 1 Moor, rss. 2 And, 386. 
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Or COURT So ON oG EN ER Ai 


7 THLE next, and principal, object of our enquiries is the re- 
BH: drefs of injuries by fut in courts: wherein the act of the 
parties and the act of law co-operate; the act of the parties 
being neceflary to fet the law in motion, and the procefs of the 
law being in general the only inftrument, by which the parties 
are enabled to procure a certain and adequate redrefs. 


4 


Anp here it will not be improper to obferve, that although, 
in the feveral cafes of redrefs by the act of the parties mentioned 
in aformer chapter*, the law allows an extrajudicial remedy, 
yet that does not exclude the ordinary courfe of juftice: but it 
is only an additional weapom put into the hands of certain per- 
fons in particular inftances, where natural equity or the peculiar 
circumftances of their fituation required a more expeditious re- ~ 
medy, than the formal procefs of any court of judicature can fur- — 

' nifh. Therefore, though I may defend myfelf, or relations, from 
external violence, I yet am afterwards entitled to an action of 
affault and battery: though I may retake my goods, if I have a — 
fair and peaceable opportunity, this power of recaption does not 
| debar me from my action of trover or detinue: I may either . 
enter on thelands, on which I have a right of entry, or may — 
| demand poffeflion by areal action: Imay either abate a nufance 
by my own autherity, or call upon the law to do it for me: I 
| may diftrein for rent, or have an action of debt,at my own option: 


/ | oe: if ; 
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if J do not diftrein my neighbours cattle damage-fea/ant, 1 may 
compel him by action of trefpafs to make me a fair fatisfaGion : 
if a heriot, or a deodand, be withheld from me by fraud or force, 
I may recover it though I never feized it. And with regard to 
accords and arbitrations, thefe, in their nature being merely an 
agreement or compromife, moft indifputably fuppofe a previous 
right of obtaining redrefs fome other way, which is given up 
by fuch agreement. But as to remedies by the mere operation of 
law, thofe are indeed given, becaufe no remedy can be miniftred 


| aman’s bringing an action againft himfelf: the two cafes wherein 
_ they happen being fuch, wherein the only poffible legal remedy 


would be directed againit the very perfon himfelf who feks 
relief. 


Iw all other cafes it is a general and indifputable rule, that 
| where there is a legal right, there is alfo a legal remedy, by fuit 

or action at law, whenever that right is invaded. And, in treat- 
ing of thefe remedies by fuit in courts, I thall purfue the follow- 
| ing method: firft, I fhall confider the nature and feveral ipecies 
|.of courts of juftice: and, fecondly, I fhall point out in which 
| of thefe courts, and in what manner, the proper remedy may be 

had for any private injury ; or, in other words, what injuries are 
cognizable, -and how redrefled, in each refpective fpecies of 
courts. : < 


_ Furst then, of courts of juftice. And herein we will con- 
fider, firft, their nature and incidents in general; and, then, 

the feveral fpecies of them, erected and acknowleged b 

| 

| 


tl y the . 
laws of England. 


A courT is defined to be a place wherein jaltice is judi- 
cially adminiftred’. And, as by our excellent conftitution the 
fole executive power of the laws is vefted in the perfon of the 


King, it will follow that all courts of juitice, which are the me-_ 


¢ 


wy dium 


b Co. Litt. 58. 


by fuit or action, without running into the palpable abfurdity of. 
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dium by which he adminifters the laws, are derived from the 
power of the crown’. For whether created by act of parlia- 

ment, or letters patent, or fubfifting by: prefcription, (the only 
methods by which any court of judicature‘ can exift) the king’s 
confent in the two former is exprefsly, and in the latter impliedly | 
given. In all thefe courts the king is fuppofed in contemplation 
of law to be always prefent; but as that is in fact impoflible, 
he is there reprefented by his judges, whofe power is only an 
emanation of the royal prerogative. 


For the more fpeedy, univerfal, and impartial adminiftration 
of juftice between fubject and fubject, the law hath appointed a. 
prodigious varicty of courts, fome with a more limited, others. 
with 2 more extenfive jurifdiction ; fome conftituted to enquire 
only, others to hear and determine; fome to determine in the 
Grft infance, others upon appeal and by way of review. All 
thefe in their turns will be taken’ notice of in their refpective 
places: and 1 fhall therefore here only mention one diftinction, 
that runs throughout them all ; vz. that fome of them are courts 
of record, others not of record. A court of record is that where 
the acts and judicial proceedings are enrolled in parchment for a 
perpetual memorial and teftimony: which rolls are called the 
records of the court, and are of fuch high and fupereminent au- 
thority, that their truth is not to be called in queftion. For it 
-; afettled rule and maxim that nothing fhall be averred againit 
a record, nor fhall any plea, or even proof, be admitted to the 
contrary’. And if the exiftence of arecord be denied, it fhall 

pe tried by nothing but itfelf; that is, upon bare infpection 
whether there be any fuch record or no; elfe there would be 

no end of difputes. But, if there appear any miftake of the 

clerk in making up fuch record, the court will direct him to 

amend it. All courts of record are the king’s courts, in right 

of his crown and royal dignity‘, and therefore no other court 

hath authority to fine or imprifon; fo that the very erection of 

| a new 


c Sce book I. ch. 7. e Ibid. 
d Co. Litt. 260. f Finch, L. 231. 
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a new jurifdiction with power of fine or imprifonment makes it 
inftantly a court of record*. A court not of record is the court 
ofa private man; whom the law will not intruft withany dif 
cretionary power overthe fortune or liberty of his fellow-{ubjeds 
(Such are the courts-baron incident to every manor, and other in- 
ferior jurifdictions : where the proceedings are not enrolled or 
recorded ; but as well their exiftence as the truth of the matters 
therein contained fhall, if difputed, be tried and determined by 
ajury. Thefe courts can hold no plea of matters cognizable by 
the common law, unlefs under the value of 405; nor of any 
forcible injury whatfoever, not having any procefs to arreft the 
perfon of the defendant. 


Iw every court there muft be at leaft three conftituent parts, 
the actor, reus, and judex: the adfor, or plaintiff, who com- 
plains of an injury done; the reus, or defendant, who is called 
upon to make fatisfaction for it ; and the judex or judicial power 
which is to examine the truth of the fact, to determine the law 
arifing upon that fact, and, if any injury appears to have been 
done, to afcertain and by it’s officers to apply the remedy. It 
is alfo ufual in the fuperior courts to have attorneys, ahd advo- 
cates or counfel, as afliftants. 


Aw attorney at law anfwers to the procurator, or proctor, 
of the civilians and canoniftsi. And he is one who is put in 
the place, ftead, or turn of another, to manage his matters of 
law. Formerly every fuitor was obliged to appear in perfon, to 
profecute or defend his fuit, (according to the old Gothic con- 

itution*) unlefs by fpecial licence under the king’s letters pa- 
te at!, This 1s ftill the law in criminal cafes. And an idiot can- 
not to this day appear by attorney, but in perfon™; for he hath 
{cretion to enable him to appoint a proper fubflitute: and 
aT 


| 
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upon his being brought before the court in fo defencelefs a con- » 
dition, the judges are bound to take care of his interefts, and © 
they shall admit the beft plea in his behalf that any one prefent 4|| 
can fuggelt". But, as in the Roman law “ cum olim in ufu fuiffet 
<< glterius nomine agi non poffe, fed, quia hoc non minimam incommo= | 
< ditatem babebat, coeperunt homines per procuratores litigare’,” © 
fo with us, upon the fame principle of convenience, it is now © 
permitted in general, by divers antient ftatutes, whereof the firft © 
is flatute Weft. 2. ¢. 10. that attorneys may be made to profe- 
cute or defend any action in the abfence of the parties to the © 
fuit. Thefe attorneys are now formed into a regular corps: they | 
are admitted to the execution of their office by the fuperior courts : 
of Weftminfter-hall ; and are in all points officers of the re{pec- 
tive courts in which they are admitted: and, as they have many q 
privileges on account of their attendance there, fo they are pecu- |, 
liarly fubject to thecenfure and animadverfion of the judges. No’, 
mancan practife asan attorney in any of thofecourts, butfuch as is — 
admitted and {worn an attorney of that particular court: an attor- > 
ney of the court of king’s bench cannot practife in the court of © 
commor pleas; nor vice verfa. To practife in the court of - 
chancery it is-alfo neceflary to be admitted a folicitor therein : ” 
and by the ftatute 22 Geo. II. c. 46. no perfon fhall act as an 
attorney at the court of quarter feflions, but fuch as has been re-" 
gularly admitted in fome fuperior court of record. So early-as): 
the ftatute 4 Hen. IV.c. 18. it was enacted, that attorneys fhould 
be examined by the judges, and none admitted but fuch as were ie 
virtuous, learned, and fworn to do their duty. And many fub- | 
fequent ftatutes ® have laid them under farther regulations. 


ss 


Or advocates, or(as we generally call them) counfel, there 
are two fpecies or degrees ; barriflers, and ferjeants. The for- 
mer are admitted after a confiderable period of ftudy, or at leaft 
ftanding, in the inns of court*; and are in our old books filed | 

. appren- 
n Bro. Abrs t. ideot, & p 3 Jac. Ic. 7. 1a Geo. I. ¢.'29. 2 Geo. TE. o: 


@ Inf. a. tt 10. | ¢. 23.°22/Geo. Tl. citq6. 23 Geo. TI. cadena 
q See vol, I, introd. §, 2. a 


WrRoNGS. 27 


Ch. 3. 


"apprentices, apprenticii ad legem, being looked upon as merely 


_ learners, and not qualified to execute ‘the full office of an advo- 
Cate till they were fixteen years ftanding; at which time, ac- 
- cording to Fortefcue’, they might be called to the ftate and de- 
gree of ferjeants, or eisai. ad legem. Wow antient and ho- 
" nourable this ftate and degrecis, the form, {plendor, and profits 


attending it, have been {fo fully difplayed by many learned wri- 


| ters®, that they need not behere enlarged on. I fhall only ob- 


ferve, that ferjeants at law are bound by a folemn oath ‘ to do 
their duty to their clients: and that by cuftom” the judges of 
the courts of Weftminiter are always admitted into this vener- 

able order, before they are advanced: tothe bench ; the original 
of which was probably to qualify the pui/né Hacont of the "eX- 


| chequer to become juttices of aflife, according to the exigence, 


ofthe ftatute of 14 Edw. III. c. 16. From both thefe desrees 
fome are ufually felected to be his majefty’s counfel lear ned in 


thelaw; the two principal of whom are called his attorney, and 


folicitor, general. The firft king’s counfel, under the degree of 


_ ferjeant, was fir Francis Bacon, who was made fo Aonoris Caufa, 
- withouteither patent or fee”; fo that the firft of the modern 


order (who are now the fworn fervants of the crown, witha 


_ ftanding falary) feems to have been fir Francis North, afterwards 


lord keeper of the great feal to king Charles II. Thefe king’s 
counfel anfwer in fome meafure to the advocates of the revenue, 
advocati fifti, among the Romans. For they muft not be em- 
ployedin any caufe againft the crown without fpecial licence; 


‘in which reftriction they agree with the advocates of the fifc’: 
_butin the imperial law the prohibition was carried ‘fill farther, 


_and perhaps was more for the dignity of the fovereign; for, ex- 
'cepting fome peculiar caufes, the fifcal advocates were not per- 
mitted to Be at alll concer ned i in private fuits between fubject and 


ee eign) 2 fubject*. 
r eee 50. “¢ of ferjeant at law.” 
s Fortefe. ibid. 10 Rep. pref. Dugdal. t 2 Intl, 214. 
Orig, Furid. To which may be added u Fortefe. c. 50. 
- atract by the late ferjeant Wynne, printed w See his letters. 256. 
in 1765, intitled, ‘* obfervations touching x See his life by Roger North. 37. 


6 the antiquity and Panty of the degree y Cod. 2.9.1. 
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fabject”. A cuftom has of late years prevailed of granting let- 
ters patent of precedence to fuch barritters, as the crown thinks 
proper to honour with that mark of diftinction: whereby they 
are entitled to-fuch rank and pre-audience’ as are afligned in their 


refpective patents; fometimes next after the king’s attorney ge- 9 


neral, but ufually next after his majefty’s counfel then being. 
Thee (as well as the queen’s attorney and folicitor general”) rank 
_promifcuoufly with the king’s counfel, and together with them 
iit within the bar of the refpective courts: but receive no fala- 
ries; andare not fworn ; and therefore are ‘at liberty to be re- 


taincdin caules againit the crown. And all other *ferjeants and 


barrifters indiferiminately (except in the court of common pleas, 


where oaly ferjeants are admitted) may take upon them the pro- if 


tection and defence of any fuitors, whether plaintiff or defend- 
ant; who are therefore called, their clients, like the dependants 
upon the antient Roman orators. Thefe indeed practifed gratis, 
for honour merely, or at moft for the fake of gaining influence: 
and fo likewife it is eftablifhed’ with us‘, that a counfel can 
maintain no action tor his fees ; which are given, not as /ocatio 
vel conductio but as quiddam honorarium ; not as a falary or hire, 
but as a mere gratuity, which a counfellor cannot demand with- 
out doing wrong to his reputation’: as is alfo laid down with 


regard to advocates in the civil law*, whofe honorarium was di- » 


rected by adecree of the fenate notto exceed in any cafe ten 2 | 


thoufand 


z Cod. 2. 7. 13. 4. The king’s counfel, with the queen’s 
/ a Fre-audience in the courts is reckoned 1 attorney ond folicitor. 
of fo much confequence, thatit may not be 8. Serjeants at law. 
amifs to fubjoin a ‘hort table of the prece- 9. The recorder of London. 
dence which ufually obtains among the ro. Advocates of the civil law. 
practifers, rr. Barrifters., . 
x. The king’s premeir ferjeant, (fo con- In the court of exchequer two of the moft 
ftituted by fpecial patent.) expericneed barrifters, called the po/f-man 
2, The king’s antient ferjeant, or the and the ¢wb-man (from the places in which 
eldeft among the king’s ferjeants. they fit) have alfo a precedence in motions. 
3, The king’s advocate general. b Seld.tit. hon. 1. 6. 7. 
4. The king’s attorney general. c Davis pref. a2, 41 Chan. Rep. 38 
5. The king’s folicitor general. d Davis. 23. 
6, The king’s ferjeants, e Ff. 11. 6.16 
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thoufand fefterces, or about 8o/. of Englifh money’. And in 


_ order to encourage due freedom of fpeech in the lawful defence 


of their clients, and at the fame time to givea check to the un- 


feemly licentioufnefs of proftitute and illiberal men (a few of 


whom may fometimes infinuate themfelves even into the mof 


_ honourable profeffions) it hath been holden that a counfel is not 


anfwerable for any matter by him fpoken, relative to the caufe in 
hand, and fuggefted in his client’s inftructions ; although it fhould 
reflect upon the reputation of another, and even prove abfolutely | 
groundlefs: but if he mentions an untruth of his own inven- 
tion, or even upon inftructions if it be impertinent to the caufe 
in hand, heis then lable to an action from the party injured®. 
And counfel guilty of deceit or collufion are punifhable by the 


- flatute Weitm. 1.3 Edw. I.c. 28. with imprifonment fora year 


and a day, and perpetual filence in the courts : a punifhment Rill 
fometimes inilicted for grofs mifdemefnors in practice’. | 


£ Tac. annsl.xt. , h Raym. 376, 
g Cro. Jac, go. 
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Or tue PUBLIC’ COURTS or COMMON 
LAW anv EQUITY. 


7 E are next to confider the feveral fpecies and diftinétions 
WV of courts of juftice, which are acknowleged and ufedin 
thiskingdom. And thefe are either fuch as are of public and 
general jurifdiction throughout the whole realm ; or fuch as are 
only of a private and fpecial jurifdiction in fome particular parts 
ofit. Ofthe former there are four forts; the univerfally efta- 

“blithed courts of common Jaw and equity; the ecclefialtical 
courts; the courts military{; and courts maritime. And, firft, of 
fuch public courts as are courts of common law or equity. 


Tu policy of ourantient conftitution, as regulated and ef- 
tablifhed by the great Alfred, was to bring juttice home to every 
man’s door, by conftituting as many courts of judicature as there 
"are manors and townfhips in the kingdom; wherein injuries were 
redreffed in an eafy and expeditious manner, by the fuflrage of 
neighbours and friends. ‘Thefe little courts however communi- 
cated with others of a larger jurifdiction, and thofe with others 
of aftill greater power; afcending eradually from the loweft to, 
the fupreme courts, which were refpectively conftituted to cor- 
) reét the errors of the inferior ones, and to determine fuch caufes 
as by reafon of their weight and difficulty demanded a more fo- 


lemn difcuffion. The courfe ofjuftice flowing in large ftream 
a ates from 


ay 
ms 
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from the king, as the fountain, to his fuperior courts of record ; 
and being then fubdivided into fmaller channels, till the whole 
and every part of the kingdom were plentifully watered and re- 


 frefhed. An inftitution that feems highly agreeable.to the dic- 


tates of natural reafon, as well as of more enlightened policy ; 
being equally fimilar to that which prevailedin Mexico and Peru’ 
before they were difcovered by the Spaniards; and that which 
was eftablifhed in the Jewifh republic by Mofes. In Mexico each 
town and province had its proper judges, who heard-and decided 
caufes, except when the point in litigation was too intricate for 
their determination; and then it was remitted to the fupreme 
court of the empire, eftablifhed in the capital, and confifting 
of twelve judges,*. Peru, according to Garcilaflo de Vega (an 
hiftorian defcended from the antient Incas of that country) was 
divided into {mall diftriéts containing ten families each, all re- 
giftred, and under one magiftrate; who had authority to decide 
little differences and punifh petty crimes. Five of thefe compo- 
fed a higher clafs or fifty families ;. and two of thefe laft com- 
pofed another cailed a bundred. ‘Ten hundreds conttituted the lar- 
eeft divifion, confifting ofathoufand families; andeachdivifionhad _ 
it’s feparate judge or magiftrate, with a proper degree of fubor- 
dination®. In like manner we read of Mofes ; that, finding the 
fole adminiftration of jufiice too heavy for him, he “ chofe able 
<¢ men out of all Ifrael, fuch as feared God, men of truth, hating 
“ covetoufnels; and madexthem head over the people, rulers 
«¢ of thoufands, rulers of hundreds, rulers of fiftics, and rulers of 
s¢ tens: and they judged the people at all featons; the hard caufes 
« they brought unto Moles, but every {mall matter they judged 
< themfelves®.’”? Thefe inferior courts, at leaft the name and 
form of them, ftill continue in our legal conftitution: but as 
the fuperior courts of record have in practice obtained a concur- 
rent original jurifdiction with thefe; and as there is befides apower 


_ of removing plaints or actions thither from all the inferior ju-_ 


rifdictions ; upon thefe accounts (among others) it has happened 
; 3 that se: 


@ Mod. Un. Hilt. xxxyili, 469, c Exod, c, 18, 
b Ibid. xxxix. 14, 
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oblivion: whether for the better or the worfe, may be matter 


of fome fpeculation ; when we confider on the one hand the en- ; j 
creafe of expenfe and delay, and on the other the more upright — 


and impartial decifion, that follow from this change of jurifdic- 
tion. 


Tue order I fhall obferve in difcourfing on thefe feveral courts, F : 


conftituted for the redrefs of civil injuries, (for with thofe of a 
jurifdiGion merely criminal | fhall not at prefent concern my- 
felf) will be by beginning with the loweft, and thofe whole jue 
rifdiction, though public and generally difperfed throughout the 
kingdom, is yet, (with regard to each particular court) confined 
BS Ae ; : * 
to very narrow limits; and fo afcending gradually to thofe of 
the moft extenfive and tranfcendent power. 


t 
4 
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J. Tus loweft, and at the fame time the moft expeditious, © 
court of juftice known to the law of England is the court of # 


piepoudre, curia pedis pulverizati: fo called from the dutty feet of 


the fuitors; or according to fir Edward Coke‘, becaufe juftice © 


is there done as fpeedily as duft can fall from the foot. Upon 
the fame principle that juflice among the Jews was adminifired 


in the gate of thecity®, that the proceedings might be the more : 


{peedy, as well as public. But the etymology given us by a 
learned modern writer is much more ingenious and fatisfactory ; 
it being derived, according to him, from pied pauldreauw a ped- 
lar, in old french, and therefore firnifying the court of fuch 


petty chapmen as refort to fairs.or markets. It is a court of re- 


cord, incident to every fair and market; of which the fteward 


of him, who owns or has the toll of the market, is the judge. | 


It was inftituted to adminifter juftice for all injuries done in that 


very fair or market, and not in any preceeding one. So that the’ 1 


injury muft be done, complained of, heard, and determined, 


. within the compafs of one and the fame day. The court hath | 


cognizance 


a 4 Inft. 272. f Barrington’s obfervat. on the ftat. 337 : 
é Ruth. c. 4. : 
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that thefe petty tribunals have fallen into decay, and almoft into t 
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-cognizance of all matters that can poflibly arife within the pre- 
~ciné of that fair or market; and the plaintiff muft make oath 
that the caufe of an action Mote there®. From this court a writ of 
error lies, in the nature of an appeal, to the courts at Weflmin- 
‘fter*. The reafon of it’s inftitution feems to have been, to do 
_juftice expeditioufly among the variety of perfons, that refort trom 
| diftant places to a fair or market: fince it is probable that no 
other inferior court might be able to ferve it’s procefs, of execute 
/it’s judgments, on both or perhaps either of the parties; and. 

therefore, unlefs this court had been erected, the complaint muft 
neceffarily have reforted even in the firft inftance ta fome fupe- 
_ rior judicature. 


Wrones. 32 


Il. Tue court-baron is a court incident to every manor in 
| the kingdom, -to be holden by the fteward within the faid ma- 
| nor. Tes court-baron is of two natures!: the one is a cuftom- 
ary court, of which we formerly fpoke*, apateen fling entirely 
to the copyholders, in which their eftates are transferred by 
-farrender and admittance, and other matters tranfacted relative 
to their tenures only. The other, of which we now fpeak, is a 
| court of common law, and itis the court of the barons, by which 
_name the freeholders were fometimes antiently called; for that it 
is held before the freeholders who owe fuit and fervice to the ma- 
nor, the fteward being rather the regiftrar than the judge. Thefe 
courts, thoughin their nature diftinct, are frequently confound- 
ed together. The court we are now confidering, viz. the f free- 
holders’ court, was compofed of the lord’s bee who were 
the pares of each other, and were bound by their feodal tenure 
to affift their lord in the difpenfation of domettic juftice. This 
: was formerly held every three weeks; and its moft important 
bufinefs is to.determine, by writ of right, all controverfies re- 

: lating to the right of lands within the manor. It may alfo hold 
plea of any perfonal actions, of debt, trefpafs on the cafe, or 
the like, where the debt or damages do not amount to forty fhil- 
Vou. Hl. E lings". 
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lings'. Which 1s the fame fum, or three marks, that bounded |) 
the jurifdiction of the antient Gothic courts in their loweft in- — | 
fiance, or fierding-courts, fo called becaufe four were inftituted — | 
within every fuperior diftrict or hundred”. But the proceedings — i] 
ona writ of right may be removed into the county court by.2. 9 
precept from the fheriff called a folt", “ guia tollit atque eximit 
— caufam e curia baronum”. And the proceedings in all other acti- 
ons may be removed into the fuperior courts by theking’s writs | 
of pone”, or accedas ad curiam, according to the nature of the fuit® | 
After judgment given, a writ alfo of fal/e judgment’ lies to the | 
courts at Weftminiter to rehear and review the caufe, and nota 
writ of error; for this is not a court of record: and therefore — 
in all thefe writs of removal, the firft direction given is to caute . 
the plaint to be recorded, recordar: facias loquelam. | 


Ul. A wunprep court is only a larger court-baron, being — 
held for all the inhabitants of a particular hundred inftead of a _ 
manor. ‘The free fuitors are here alfo the judges and the fteward 
the regiftrar, as in the caufe of a court-baron. It is likewife no 
court of record; refembling the former in all points, except that 
in point of territory it is of a greater jurifdiction®. » This is faid 
by fir Edward Coke, to have been derived out of thecounty court. 

For the eafe of the people, that they might have juftice done to 
them at their own doors, without any charge or lofs of time‘: : 
but it’s inftitution was probably co-eval with that of hundreds 
themfelves, which were formerly obferved" to have been intro- 
duced though not invented by Alfred, being derived from the | 
polity of the antient Germans. The centent, we may remember — 
were the principal inhabitants of a diftrict compofed of different — 
villages, originally in number an AJundred, but afterwards only — 


called : 
~s 
] Finch. 248. q F.N. B. 4. 70. Finch. L. 444, 4 
in Sticrnhook de june Goth. 1. 1. c. 2» r F.N. B. 18. a TAS9 
n F.N. B. 3, 4. See append. N. I. §. 2. s Finch. L. 248. 4 Inft. 267. 
- © 3 Rep. Pref. t 2 Inft. 74. 
v Vol. I. introd. §. 4. 
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called by that name"; and who probably gave the fame denomi- 


nation to the diftrict out of which they were chofen.  Caclar 


{peaks politively of the judicial power exercifed in their hundred- 


courts and courts-baron. ‘ Principes regionum, atque pagorum,” 


(which we may fairly conftrue, the lords of hundreds and manors) 


“ inter fuos fus dicunt, controverfiafque minuunt™. And ‘Vacitus, 
who had examined their conftitution ftill more attentively, in- 


forms us not only of the authority of the lords, but of that of 
the cenfeni, the hundredors, or jury ; who were taken out of the 


_common freeholders, and had themfelves a thare in the determi- 


nation. ‘ Eliguntur in conciltts et principes, qui sura per pagos 
*< vicofque reddunt: centemi fingulis, ex plebe comites, confilium_fr- 


© mul et auoritas, adfuni*”’ This hundred-court was deno- 


minated Aaereda in the Gothic conftitution’. But this court, as 


- caufes are equally liable to removal from hence, as from the com- 
_mon court-baron, and by the fame writs, and may alfo be re- 
"viewed by writ of falfe judgment, is therefore fallen into equal 
_ difufe with regard to the trial of actions. 


IV. Tu & county court is a court incident to the jurifdi@ion 


of the fheriff. It is not a court of record, but may hold pleas 
_ of debt or damages under the value of forty fhillings*, Over | 


fome of which caufes thefe inferior courts have, by the exprefs 


_ words of the ftatute of Gloucefter*, ajurifdiction totally exclo- 


five of the king’s fupertor courts. For in order to be entitled to 
fae an action of trefpafs for goods before the king’s jufticiars, 


_ the plaintiffis directed to make ailidavit that the caufe of action 
_ does really and bona Ade amount to 40s: which affidavit is now 


unaccountably difufed®, except in the court of exchequer. The 


- ftatute alfo 42 Eliz. c. 6. which gives the judges in all perfonal 


actions, where the jury affefs lefs damages than gos, a power 


E 2 ‘ to 
we Content ex fingulis pagis fit, wqwe ipfiune x de momh. German. c. 42. 
inter fos vocantur ; et, quod promo nnmerus ¥ Stiermhook, lr. c. 2. 
fist, jam aemen et honor eft, "Fac. de mor. z @ Int. 266. 
Germ. ¢. 6. a 6 Edw. T. c. 8. 


w de bell. Gall, 1. Ge c. 20 b 2 Inf& 3¢r. 
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to certify the fame and abridge the plaintiff of his full cofts, was | 
alfo meant to prevent vexation by litigious plaintiffs ; who, for — . 
purpofes of mere oppreflion, might be inchinable to inftitute fuits — 


in the fuperior courts for injuries of a trifling value. The county 
court may alfo hold plea of many real actions, and of all perfonal 


actions to any amount, by virtue of a fpecial writ called a fu= 
licies; which is a writ empowering the fheriff for the fakke of dif-— 


patch to do the fame juftice in his county court, as might other- 
wife be had at Weftminfter’. The freeholders of the county are 
the real judges in this court, and the fheriff is the minifterial 
officer. The great conflux of freeholders, which are fuppofed 
always to attend at the county court, (which Spelman calls forum 
plebeiae jufitiae et theatrum comitivae poteftatis*) is the reafon why 
all acts of parliament at the end of every feflion were wont to be 
there publithed by the fheriff; why all outlawries of abfconding 


offenders are there proclaimed ; and why all popular clections — 


which the freeholders are to make, as formerly of fherifls and 
confervators of the peace, and ftill of coroners, verderors, and 
knights of the fhire, muft ever be made im pleno comitatu, OY, 
in full county court. By the ftatute 2 Edw. VI.c. 25. no county 
court fhall be adjourned longer than for one month, confitting 
of twenty eight days. And this was alfo the antient ufage, as 
appears from the laws of king Edward the elder*: “ praepofitus 
‘ (thatis the fheriff) ad quartam circiter feptimanam frequentem 
<* populi concionem celebrato, cuique sus dicito; Itte/que Jingulas di- 
“« yimito.” In thofe times the county court was a court of great 


dignity and {plendor, the bifhop and the ealdorman (or earl) with — 
the principal men of the fhire fitting therein to adminifter juf- 


tice both in lay and ecclefiaftical caufes‘. But it’s dignity was 


muchimpaired, when the bifhop was prohibited and the earl © 


neglected to attend it. And, in modern times, as proceedings 
are removeable from hence into the king’s fuperior courts, by 


36 PRIVATE Boox lll. | 


writ of pone or recordare®, in the fame manner as from hundred- 


courts 
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courts, and courts-baron; and as the fame writ of falfe judgment 
may be had, in nature of a writ of error; this has occafioned 
the fame difufe of bringing actions therein. 


Tu es eare the feveral fpecies of common law courts, which 
though difperfed univerfally throu ehout the realm, are neverthe- 
lefs of a partial jurifdiction, and confined to particular diftricts : 
yet communicating with, and as it were members of, the fu- 
perior courts of amore extended and general nature; which are 
calculated for the adminiftration of redrefs notin any one lord- 
‘fhip, hundred, or county only, but throughout the whole king- 
dom at large. Of which fort is 


V. Tue court of commen pleas, or, as it is frequently termed 
in law, the court of common bench. 


By the antient Saxon conftitution there was only one fuperior 
court of juftice inthe kingdom: and that had cognizance both 
of civil and fpiritual caufes ; viz. the wttena-gemote, or general 
council, which affembled annuaily or oftener, wherever the king 
, kept his Eafter, Chriftmas, or Whitfontide, as wellto do private 
yultice as toconfuit upon public bufinefs. At the conqueit the 
“ecclefiaftical jurifdiction was diverted into another channel ; and 
the conqueror, fearing danger from thefe annual parliaments, 
contrived alfo to feparate their minifterial power, as judges, from 
their deliberative, as counfellors to the crown. He therefore ef- 
tablifhed a conftant court in his own hall, thence called by Brac- 
ton ® and other antient authors aularegia, or aula regis. Thiscourt 
was compofed of the king’s great officers of itate refident in his 
palace, and ufually attendant on his perfon : fuch as the lord 
high conftable and lord marefchal, who chiefly prefided in mat- 
ters of honour and of arms; determining according to the law 
military and the law of nations. Befides thefe there were the 
lord high fteward, and lord great chamberlain; the fleward of 
the houfhold; the lord chancellor, whofe peculiar bufinefs it was 

to. 
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to keep the king’s feal and examine all fuch writs, grants, and~ 


letters, as were to pafs under that authority ; and the lord high | 
treafurer, who was the principal advifer in all matters relating a 


th 


tothe revenue. Théfe high officers were aflifted by certain per- 

fons learned in the laws, who were called the king’s jufticiars or — 
_juftices; and by the greater barons of parliament, all of whom 
hada feat in the aula regia, and formed a kind of court of appeal, - 


or rather of advice, in matters of great moment and difficulty. — 


Alltivefein their feveral departments tranfacted all fecular bufinefs 
both criminal and civil, and likewife the matters of the revenue: 


and over all prefided one fpecial magiftrate called the chief jufti-' 


ciar or capitalis juflicrarius totius Angliae ; who was alfo the prins— 
cipal minifter of ftate, the fecond man in the kingdom, and by 
virtue of his office guardian of the realm in the king’s abfence, 


And this officer it was, who principally determined all the vai 5 


variety of caufes that arofe in this extenfive jurifdictiion; and 


i 


| 
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from the plenitude of his power grew at length both obnoxious | t 


to the people, and dangerous to the government which employed 
him’. ; 


Turs great univerfal court being bound to follow the king’s 
houfeholdin all his progreffes and expeditions, the trial of com- 
mon caufes therein was found very burthenfome to the fubje, 
Wherefore king John, who dreaded alfo the power of the juf- 
ticlar, very readily confented to that article which now forms the © 
eleventh chapter of magna carta, and enacts, ‘ that communta pla-_ 


« cita non fequantur curiam regis, fed teneantur in aliquo loca certo.” 


This certain place was eftablifhed in Wef{minfter-hall, the place 
where the au/a regis originally fate, when the king refided in that 


city; and there it hath ever fincecontinued. And the court — 


being thus rendered fixed and ftationary, the judges became fo 
too, and a chief with otherjuttices of the common pleas was 
thereupon appointed; with jarifdiction to hear and determine 
all pleas of land, and injuries merely civil between fubject and— 
fubject, Which critical eftablifhment of this principal court of 


| 
| 


| 


common - 
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common law, at that particular junure and that particular 
place, gave rife to the inns of court in it’s neighbourhood; and, 
thereby collecting together the whole body of the common law- 
yers, enabled the law itfelf to withftand the attacks of the ca- 
monifts and civilians, who laboured to extirpate and deftroy it}. 
‘This precedent was foon after copied by king Philip the fair in 
France, who about the year 1302 fixed the parliament of Paris to 
abide conftantly in that metropolis; which before ufed to follow 
the perfon of the king, wherever he went, and in which he himfelf 
ufed frequently to decide the caufes that were there depending : 
‘but all were then referred to the fole cognizance of the parlia- 
ment and it’s learned judges*. And thus alfo in 1495 the em- 
peror Maximilian I. fixed the imperial chamber (which before 
always travelled with the court.and houfhold) to be conitantly 
held at Worms, from whence it was afterwards tranflated to 
Spire}. ) 


Tue aula regia being thus {tripped of fo confiderable a branch © 
| of it’s jurifdiction, and the power of the chief jufticiar being 
-alfo confiderably curbed by many articles in the great charter; 
the authority of both began to decline apace under the long and 

troublefome reign of king Henry III. And, in farther purfuance 
/of this example, the other feveral offices of the chief jufticiar 
were under Edward the firft (who new modelled the whole frame 
of our judicial polity) fubdivided and broken into diftinct courts 
ofjudicature. A court of chivalry was erected, over which the 
conftable and marefchal prefided; as did the fteward of the 
houthold overanother, conftituted toregulate the king’s domeftic 
fervants. The high fteward, with the barons of parliament, 
formed an auguft tribunal for the trial of delinquent peers; and 
the barons referved to themfelves in parliament the right of re- 

viewing the fentences of other courts in the laft refort. The 
_ diftribution of common juftice between man and man was thrown 
into fo provident an order, that the great judicial officers were 
: made 


i See vol. I. introd. §. x. 1 Ibid, xxix. 467. 
& Mod. Un. Hilt. xxiii. 396, : 
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made to forma checque upon each other: the court of chancery | 
iffuing all original writs under the great feal to the other courts; | 
the common ek being allowed to determine all caufes between uf 
private eae the ceeneqnermunteine the king’s revenue; and | 
the court of king’s bench retaining all the jurifdidtion which | 
was not MN eted, out to other courts, and particularly the fuper- | 
intendance of all the reft by way of appeal; and the fole cog- | 
nizance of pleas of the crown or criminal caufes. For pleas. on 
fuits are recularly divided into two forts; pleas of the crown, ( 
which comprehend all crimes and eae Chita ish, wherein the ||; 
king (on behalf of the public) is the plaintiff; and common pleas, 4 
which include all civil actions depending between fubject and. | 
{ubject. The former of thefe were the proper object of the ju- 
rifdiction of the court of king’s bench; the latter of the court 
of common pleas: which is a court of record, and is ftiled by, 
fir Edward Coke™ the lock and key of the common law; for, 
herein only can real actions, that is, actions which concern the 
right of freehold or the realty, be originally brought: and all . 
other, or perfonal, pleas between man and man are likewife here 
determined ; though in fome of them the king’s bench has alfoa_ , 
concurrent authority. 


T us judges of this court are at prefent” four in number, one © 
chief and three pui/ne jultices, created by the king’s letters pa- — 
tent, who fit every day in the four terms to hear and determine 
all matters of law arifing in civil caufes, whether real, perfonal, 
or mixed and compounded of both, Thefe it takes cognizance of, — 
as well originally, as upon removal from the inferior courts be- _ | 
fore-mentioned. But a writ of error, in the nature of an appeal, — 


lies from this court-into the court of king’s bench. , 


5 sy 

VI. THe® 

m 4 Inft. 99. might at all times be fully fupplied with | 
n King James I, during part of his reign judges of the fuperior courts. And, in fub- i | 
appointed five judges in every court, for fequent reigns, upon the permanent indif- a 


the benefit of a cafting voice in cafe of a pofition of a judge, a fifth hath been fome- 
difference in opinion, and that the circujts times appointed. Raym, 475. } 
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_ VI. Tue court of king’s bench (fo called becaufe the king 
ufed formerly to fit there in perfon®, the ftile of the court fill 
being coram ip/o rege) is the fupreme court of common law in the 
kingdom; confifting of a chief juftice and three pui/né juftices, 
who are by their office the fovereign confervators of the peace 
and fupreme coroners of the land. Yet, though the king him- 
felf ufed to fit in this court, and flill is fuppofed fo to do; he 
did not, neither by law is he empowered® to, determine any 
caufe or motion, but by the mouth of his judges, to whom he 
hath committed his whole judicial authority °. 


_ Tuts court (which as we have faid) is the remnant of the 
_aula regia, is not, nor can be, from the very nature and confti- 
tution of it, fixed to any certain place, but may follow the king’s 
perfon wherever he goes ; for which reafon all procefs iffuing out 
of this court in the king’s name is returnable “ ubicunque fueri- 
** mus in Angha.”’ It hath indeed, for {ome centuries patt, ufuaily 
| fate at Weftminfter, being an antient palace of the crown; but 
might remove with the king to York or Exeter, if he thought 
| proper to command it. And we find that, after Edward I. had 
conquered Scotland, it actually fate at Roxburgh’. And this 
| moveable quality, as well as it’s dignity and power, are fully ex- 
-prefled by Bracton, when he fays that the juftices of this court 
are. capitales, generales, perpetut, et majores 5 a latere regis refim 
+ dentes; qui omnium aliorum corrigere tenentur injurias et errores*.?? 
And it is moreover efpecially provided in the articuli fuper cartas* 
that the king’s chancellor, and the juftices of his bench, thall 
—~Vo1. Hl. F 


follow 


o 4 Inft. 73. times, James I. is faidto have fate there in 


p See book I. ch. 7. The king ufed to de- 
cide caufesin perfon in the avlaregia. ‘* In 
** curia domini regis ipfe in propria perfona jura 
“* decermt.” (Dial, de Scacch. 1. 1. §. 4.) Afs 
ter it’s diflolution, king Edward I. frequently 
fate in the court of king’s bench. (See the 
records cited q Rurr, 851.) And, in later 


perfon, but was informed by his judges that 
he eould not deliver an opinion. 
q 4 Inft. 71. 
xy M. 20, 21 Edw: I. Hale Hift, C. L. 200, 
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follow him, fo that he may have at all times near unto him fome 
that be learned in the laws. 


a 


T we jurifdiction of this court is very high and tranfcendent. 
It keeps all inferior jurifdictions within the bounds of their au- 


thority, and may either remove their proceedings to be determi- 7 


ned here, or prohibit their progrefs below. It fuperintends all 


civil corporations in the kingdom. It commands magiftrates and’ |, 


others to do -what their duty requires, in every cafe where there 
is no other fpecific remedy. It protects the liberty of the fub- 
ject, by fpeedy and fummary interpofition. It takes cognizance 
both of criminal and civil caufes; the former in what is called 
the crown-fide or crown office; the latter in the plea-fide of the 
court. The jurifdiction of the crown-fide it is not our prefent 
bufinefs to confider. : that will be more properly difcuffed in the 
enfuing volume. But on the plea-fide, or civil branch, it hath 
an original jurifdicion and cognizance of all tre/paffes, and other 
injuries, allesed to be committed vi ef armis: which, being a 
breach of the peace, favour of a criminal nature, although the 


action is brought for a civil remedy ; and for which the defend- . 


ant ought in {tridtnefs to pay a fine to the king, as well as da- 
mages to the injured party « This court might likewife, upon 
the divifion of the aula regia, have originally held plea of any 
other civil ation whatfoever, (excepting actions real, which are 
now very feldom in ule) provided the defendant was an officer 
of thé court; or in the cuftody of the marthall, or prifon-keeper, 
of this court, for a breach of the peace or any other offence ™. 
In procefs of time, by a fiction, this court began. to hold plea 


of all perfonal actions whatfoever, and has continued to do fo for 
ages *: it being furmifed that the defendant is arrefted for a fup- | 
pofed trefpals, which he never has in reality. committed ; and~ 


being thus in the cuftody of the marfhall of this court, the 
plaintiff is at liberty to proceed againtt him for any other perfo- 


nal injury: which furmife, of being in the marfhall’s cuftody, — 
| : the 


u Finch. L. 198. x Ibid. 7% 
w 4 Init, 71. 


} 


} 


\\ 
iy 


H 
H 


MI 


| 
\ 


i} 
! 


y 
\ 


I 


I 


i 


f 


Ch. 4. WRON'GS. A? 


the defendant is not at liberty to difpute’. And thefe fictions of 
Jaw, though at firft they may flartle the ftudeat, he will And upoa 
farther confideration to be highly beneficial and ufeful : efpecially 
‘as this maxim is ever invariably obferved, that no fiction fhall ex- 
tend to work an injury ; it’s proper operation being to prevent a 
“mifchief, or remedy an inconvenience, that might refult from the 
general rule of law*. So true is it, that 72 fitione juris femper fub- 
fifit aequitas*. Ip the prefent cafe, it gives the fuitor his choice 
of more than one tribunal, before which he may inftitute his. ac- 
tion ; and prevents the circuity and delay of juRtice, by allowing 
that fuit to be originally, and in the firft initance, commenced in 


| 


this court, which after a determination in another, might ult- 


mately be brought before it on a writ of error. 


For this court is likewife a court of appeal, into which may 
be removed by writ of error all determinations of the court of 
common pleas, and of all inferior courts of record in England: 
andto which a writ of error lies alfo from the court of king’s 
| benchin Ireland. Yet even this fo high and honourable court is 


not the dernier refort of the fubject : for, if he be not fatisfied with 


any determination here, he may remove it by writ of error into 
the houfe of lords, or the court of exchequer chamber, as the 
cafe may happen: according to the nature of the fuit, and the 


/mannerin which it has been profecuted. 


“VII. Tue court of exchequer is inferior in rank not only to 
the court of king’s bench, but to the common pleas alfo: but I 
have chofen to confider it in this order, on account of it’s double 
éapacity, asa court of law and a court of equity alfo. It1s a 


very antient court of record, fet up by William the conqueror’, 
as a part of the aula regia®, though regulated and reduced to it’s 


F 

Biz prefent 
y Thus tooin the civil law: contra fic- caufa difpofitio. (Gothofred. in Ff. 1. 2%. t. 3-5 

tionem non admittitur probatio : quid enim ejj- z 3 Rep. 30. 2 Roll. Rep. 502. : 
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prefent order by king Edward I'; and intended principally to 
order the revenues of the crown, and to recover the king’s debts 


and duties’. It is called the exchequer, /caccharium, trom the 
checqued cloth, refembling a chefs-board, which covers the table — 


there ; and on which, when certain ofthe king’s accounts are made 
up, the fums are marked and {cored with counters. It confifts of 
two divifions: the receipt of the exchequer, which manages the 
royal revenue, and with which thefe commentaries have no con- 
cern; and the court or judicial part of it, which is again fub- 
divided into a court of equity, and a court of common law. 


Tue court of equity is held in the exchequer chamber before 
the lord treafurer, the chancellor of the exchequer, the chief 
baron, and three pui/né ones. Thefe Mr Selden conjectures ‘ to 


have been antiently made out of fuch as were barons of the king- — 


dom, or parliamentary barons; and thence to have derived their 
name: which conjecture receives great ftrength from Bracton’s 
explanation of magna carta, c. 14. which directs that the earls and 
barons be amerced by their peers ; that is, fays he, by the barons of 
the exchequer®, The primary and original bufinefs of this court is 
to call the king’s debtors to account, by bill filed by the attorney 
general; and to recover any lands, tenements, or hereditaments 
any goods, chattels, or other profits or benefits, belonging to 
the crown. Sothatby their original conftitution the jurifdiction 
of the courts of common pleas, king’s bench, and exchequer, 
was entirely feparate and diftinct: the common pleas being in- 


tended to decide all controverfies between fubject and fubject 5 — 


the king’s bench to correct all crimes and mifdemefnors that 
amount toa breach of the peace, the king being then plaintiff, 
as fuch offences are-in open derogation of the jura regalia of his 


crown; and theexchequer to adjuft and recover his revenue, - 


wherein the king alfois plaintiff, as the withholding and non- 
payment thereof is an injury tohis jura fjcalia. But, as bya 
fiction almoft all forts of civil actions are now allowed to be 

brough 
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brought in the king’s bench, in like manner by another fiction 
all kinds of perfonal fuits may be profecuted in the court of ex- 
chequer. For asall the officers and minifters of this court have, 
likethofe of other fuperior courts, the privilege of fuing and being 
fued only in their own court ; fo alfo the king’s debtors, and far- 
mers, and all accomptants of the exchequer, are privileged to fue 
and implead all manner of perfons in the fame court of equity,that. 
they themfelves are called into. They have likewife privilege to 
fue andimplead one another, or any ftranger, in the fame kind 
of common law actions (where the perfonalty only is concerned) 


as are profecuted in the court of common pleas. 
1 


| 
| Tuts gives original to the common law part of their jurif- 
diGtion, which was eftablifhed merely for the benefit of the king’s 
accomptants, and is exercifed by the barons only of the exche- 
quer, and not the treafurer or chancellor. ‘The writ upon which 
all proceedings here are grounded is called a quo minus : in which 
the plaintiff fuggefts that he is the king’s farmer or debtor, and 
that the defendant hath done him the injury or damage com- 
plained of ; quo minus fufficiens exiftit, by which he is the lefs 
Jable, to pay the king hisdebt or rent. And thefe fuits are ex- 
prefsly direGed, by what is called the ftatute of Rutland", to be 
confined to fuch matters only as {pecially concern the king or his 
minifters ofthe exchequer. And bythe articult fuper cartas' it 
is enacted, that no common pleas be thenceforth holden in the 
exchequer, contrary to the form of the great charter. But now, 
by the fuggeftion of privilege, any perfon may be admitted to 
fue in the exchequer as well as the king’s accomptant. The fur- 
mife, of being debtor to the king, is therefore become matter 
of form and mere words of courfe, and the court is open to all — 
the nation equally. The fame holds with regard to the equity 
fide of the court: for there any perfon may file a bill againit 
another upon a bare fuggeftion that he is the king’s accomptant; 
but whether he is fo, or not, is never controverted. In this court 
on the equity fide, the clergy have long ufed to exhibit their 

ae ‘ bills 


h ro Edw. I. c, 13. 
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bills for the non-payment of tithes ; in which cafe the farmife of | 
being the king’s debtor is no fiction, they being bound to pay him | 
their firft fruits, and annual tenths. But the chancery has of late | 
years obtained a large fhare in this bufinefs. f 


Aw appeal from the equity fide of this court lies immediately 
to the houfe of peers; but from the common law fide, in pur- 
foance of the fatute 31 Edw, Ill. c. 12, a writ of error muit bé | 
firtt brought into the court of exchequer chamber. And from | 
their determination there lies, in the dernier refort, a writ of er= | 
ror to the houfe of lords. a 


VU. Tue high court of chancery is the only remaining, and | 
<4 matters of civil property by much the moft important of any, | 
of the King’s fuperior and original courts of juftice. It has it’s , 
name of chancery, cancellaria, from the judge who prefides here,)| 
the lord chancellor or cancellarius ; who, fir Edward Coke tells , 
us, is fo termed 4 cancellando, from cancelling the king’s letters , 
patents when granted contrary to law, which is the higheft point | 
of his jurifdiction®. But the office and name of chancellor . 
(however derived) was certainly known to the courts of the Ro- . 
man emperors ; where it originally feems to have fignified a chief?, 
f{cribe or fecretary, who was afterwards invefted with feveral ju- . 
dicial powers, and a general fuperintendency over the reft of the 
officers of the prince. From the Roman empire it pafled to the 
Roman church, ever emulous of imperial {late ; and hence: 
every bifhop has to this day his chancellor, the principal judge: 
of hisconfiftory. And when the modern kingdoms of Europe; 
were eftablifhed upon the ruins of the empire, almoft every ftate | 
preferved it’s chancellor, with different jurifdictions and digni-| 
ties, according to their different conftitutions. But in all of them: 
he feems to have had the fupervifion of all charters, letters, and. 
fuch other public inftruments of the crown, as were authenti-: 
cated in the moft folemn manner ; and therefore when feals came! 


Gn ule, he had always the cuftody of the king’s great feal. So that 
| the 
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the office of chancellor, or lordkeeper, (whofe authority by ftatute 
5 Eliz. c. 18. is declared to be exactly the fame) is with us at this 
day created by the mere delivery of the king’s great feal into his 
cuftody': whereby he becomes without writ or patent, an of- 
ficer of the greateft weight and power of any now fubfifting in 
the kingdom; and fuperior in point of precedency to every tem- 
poral lord™. Heis a privy counfellor by his office, and, accord- 
ing to lord chancellor Ellefmere", prolocutor of the houfe of 
lords by prefcription. ‘To him belongs the appointment of all 
juftices of the peace throughout the kingdom. Being formerly 
ufually an ecclefiaftic, (for none elfe were then capable of an 
office fo converfant in writings) and prefiding over the royal cha- 
pel°®, he became keeper of the king’s confcience ; vilitor, in 
right of the king, of all hofpitals and colleges of the king’s 
foundation ; and patron of all the king’s livings under the value 
of 20/. per annum in the king’s books. He is the general guar- 
dian of all infants, idiots, and lunatics; and has the general fu- 
perintendance of all charitable ufes in the kingdom. And all 
‘this, over and above the vaft and extenfive jurifdiction which he 
exercifes in his judicial capacity in the court of chancery: 
wherein, as in the exchequer, there are two diftinct tribunals ; 
the one ordinary, being a court of common law ; the other ex- 

traordinary, being a court of equity. 3 


Tue ordinary legal court is much more antient than the court 
of equity. It’s jurifdiction is to hold plea upon a feire facias to 
repeal and cancel the king’s letters patent, when made againit 
law, or upon untrue fuggeitions ; and to hold. plea of petitions, 
monftrans de droit, traverfes of offices, and the like; when the 
king hath been advifed to do any act, or is put in pofleflion of 
any lands or goods, in prejudice of a fubject’s right”. On proof 
of which, as the king can never be fuppofed intentionally to do 
any wrong, the law queftions not but he will immediately re- 

| drefs 


1 Lamb. Archeion. 65. x Roll. Abr. 385. o Madox. hift. of exch, 42, 
m Stat. 31 Hen. VIIL. c. ro. p 4 Rep. 54. 
n of the office of lord chancellor. edit. 1651. ‘ 
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drefs the injury ; and refers that confcientious tafk to the chan- 


cellor, the keeper of his confcience. It alfo appertains to this | 


court to hold plea of all perfonal aétions, where any officer or 
minifter of the court is a party’. It might likewife hold plea (by 
feire facias_) of partitions of lands in coparcenary’, and of dower’, 
where any ward. of the crown was concerned in intereft, fo long 
as the military tenures fubfifted : as it now may alfo do of the 
tithes of fore land, where granted by the king and claimed by 


a ftranger againit the grantee of the crown’; and of executions | 
on ftatutes, or recognizances in nature thereof by the ftatute | 
23 Hen. VIII. c. 6.“ But if any caufe comes to iffue in this court, | 
that is, if any fact be difputed between the parties, the chancel. | 
lor cannot try it, having no power to fummona jury ; but muft 
deliver the record propria manu into the court of king’s bench, | 
where it fhall be tried by the country, and judgment fhall be . 
there given thereon “. And, when judgment is given in chan- 


cery, upon demurrer or the like, a writ of error, in nature of 


an appeal, lies out of this ordinary court into the court of king’s | 


bench*: though fo little is ufually done on the common law 


- +X 


fide of the court, that I have met with no traces of any writ of . 


error? being actually brought, fince the fourteenth year of queen 
Elizabeth, A. D. 1572. 


Ly this ordinary, or legal, court is alfo kept the oficina su/- 
tHitiae: out of which all original writs that pafs under the great. 


feal, all commiffions of charitable ufes, fewers, bankruptcy, 
idiocy, lunacy, and the like, doiffue; and for which it is always 
open to the fubject, who may there at any time demand and 
have, ex debito juflitiae, any writ that his occafions may call for. 


Thele writs (relating to the bufinefs of the fubject) and the re- 


a 


j 


\ 
yw 


| 


turns 
q 4 Inft. 80. . 29 Af. 47. Dyer. 375. 4 Roll. Rep. 287. , 
x Co. Litt.r71- F.N. B. 62. 4 Inft. 80. 
gs Bro. Abr. tit. dower. 66. Moor, 565. y The opinion of lord keeper Nerth “ia 
 ¢ Bro. Abr. t. difmes. 10. 1682 (x Vern, 13%. 1 Equ. Caf. abr. 129.) 
uv 2 Roll. Abr. 469. that no fach writ of error lay, and that an | 


w Cro. Jac. 12. ~ injuntion might be iffued againft it, feems 
x Yearbook, 18 Edw. III.as.17 Affi24. not to have been well confidered, 
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‘turns to them were, according to the fimplicity of antient times, 
originally kept in a hamper, im hanaperio; and the others (rela- 
ting to fuch matters wherein the crown is immediately or me- 
diately concerned) were preferved ina little fack or bag, im parva 
baga; and thence hath arifen the diftinction of the hanaper of- 
fice, and petty bag office, which both belong to the common law 


court in chancery. 


Bur the extraordinary court, or court of equity, is now be- 
come the court of the gréateft judicial confequence. This dif- 
tinction between law and equity, as adminiitredin different courts, 
is not at prefent known, nor feems to have ever been known, 
Fi any other country at any time”: and yet the difference of 
one from the other, when adminiftred by the fame tribunal, was. 
perfectly familiar to the Romans*; the sus praetorium, ‘or dif- 
cretion of the praetor, being diftinét from the /eges or flanding 
Jaws>: but the power of both centered in one and the fame 
magiftrate, who was equally intrufted to pronounce the rule of 
law, and to apply it to particular cafes by the principles of equity. 
With us too, the aula regia, which was the fupreme court of 
judicature, undoubtedly adminiftered equal juftice according to 
the rules of both or either, as the cafe might chance to require: 
and, when that was broken to picces, the idea of a court of 
equity, as diftinguifhed from a court of law, did not fubfilt in 
the original plan of partition. For though equity is mentioned 
by Bracton* asa thing contrafted to ftrié law, yet neither in 
that writer, nor in Glanvil or Fleta, nor yet in Britton (compo- 
fed under the aufpices and in the name of Edward I, and treat- 
WY Vor. IU. G ing 


2 The council of confcience, inftituted by as well upon principles of equity as thofe 
John II, king of Portugal, to review the of pofitive law. (Lord Kaims. hiftor. law- 


fentences of all inferior courts, and mode- tracts, I. 325. 330. prince. of equit. 44) 

rate them by equity, (Mod. Un, Hift. xxii. b Thus Cicero; ‘* jam illis promiffis non 
| 237.) feems rather to have been a court of  ‘* effe ftandum, quis non videt, quae coatlus 
appeal. ys Fe ‘* guis metu et deveptus dolo promiferit ? quae 


a Thus too the parliament of Paris, the  ‘ quidem plerumque jure practorio liberanturs 
court of feffion in Scotland, and every other — * nonnulla legibus.”” Offic. 1. 1. 
jurifdiGtion in Europe of which we have any Chae 609. fol. 23. 
| tolerable aacount, found all their decifions 


— court of chancery. It feems therefore probable, that when they 


gave a harfh or imperfect judgment, the application for redreis @} 


after it’s diffolution, in the reign of king Fdward1'; and pers | 


7 
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ing particularly of courts and their feveral jurifdictions) is there] 
a fyllable to be found telating to the equitable junifdiction of the 


c ° . 3) 
courts of law, proceeding merely upon the ground of the king’s)| 
original writs and confining themielves {trictly to that bottom, @ 


ih 
lf 


ufed to be to the king in perfon affifted by his privy council 5% 
from whence alfo arofe the jurifdiction of the court of requelis", @ 
which was virtually abolithed by the fatute 16 Car. 1. c. 10.) and] 


they were wont to refer the matter either to the chancellor and || 


i 


i 


a felect committee, or by degrees to the chancellor only, who : 
mitigated the feverity or fupplied the defects of the judgmentg q 
pronounced in the courts of law, upon weighing the circums| |. 
fances of the cafe. This was the cnftom not only among our | 
Saxon anceftors, before the inftitution of the aula regia*, butalfo” 


we 


haps during it’s continuance, in that of Henry Il, i 


Iw thefe early times the chief juridical employment of the chan- — , 
cellor mutt have been in devifing new writs, directed tothe courts _ 
of common law, to give remedy in cafes where none was before 
adminiftered. And to quicken the diligence of the clerks in the ”, 
chancery, who were too much attached to antient precedents,) , 
it is provided by flatute Weftm. 2. 13 Edw. 1. c. 24. that * when- . 
«© {oever from thenceforth in one cafe a writ fhall be found in the q 
«* chancery, and in a like cafe failing under the fame right and 
“¢ requiring like remedy no precedent of a writ can be produced, . 
; * the 


x ‘ 


; 4 : ; 5 ae: 
d The matters cognizable in this court, e Nemo ad regem appellet pro aliqua lite, nifi © 
immediately before it’s diffolution, were jus domi confequi non poffit. Si jus nimis feve~ | 
« almoft all fuits, that by colour of equity, rum fit, alleviatio detnde quaeratur apud regeme 


“¢ or fupplication made to the prince, might LL. L. Edg. ¢. 2. # 

S6 be brought before him: but originally f Lambard. Archeion. 59. 5 | 
6¢ and properly all poor men’s fuits, which g Joannes Sarifburienfis (who died 4. D. 
‘¢ were made to his majelty by fupplication ; 1182, 26 Hen. II.) fpeaking of the chan- | | 
«and upon which they were intitled to have  .cellor’s office in the verfes prefixed to his) 


‘€ right, without payment of any foncy for polycraticon, has thefe lines ; : 
«© the fame.” (Smith’s commonwealth. b, 3. Hic eft, qui leges regni cancellat iniquas, % 
§ Gos). 4 Et mandata pii principis aequa factte ; 
: hy 
4 
ig 
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« the clerks in chancery fhall agreein forming a new one: and, 


if they cannot agree, it fhall be adjourned to the next par a 

ment, where a writ fhall be framed by confent of th e learned 

‘< inthe law’, left it happen for the future that the court of our 

‘* Jord the king be deficient in doing juftice to the futtors.’* And 
ne 


66 


¢¢ 


this accounts for the very great variety of writs of tr ayes on 
_the cafe, to be met with in the regifter; whereby the feitor had 


ready relief, according tothe exigency of his bufinefs, ar nd adapted 
to the fpecialty, reafon, and equity of his Very cafe’. Which 


| provifion (with a little accuracy in the clerks of the chancery, and 
_a little liberality in the judges, by extending rather than narrow- “ 


ing the remedial effects of the writ) might have effectually an- 


| {wered all the purpofes of a court of equity® ; ; except that of ob- 


taining a difcovery by the oath of tl the defendant. 


But when, about the end ofthe reign of king Edward HI, 
ufes of land were introduced’, and; though totally difcountenan- 


ced by the courts of common law, were confidered as fiduciary 


_ depofits and binding in confcience by the clergy, the feparate it 


rifdiction of the chancery asacourt of equity began to be efta- 


| blifhed”; and John Waltham, who was bifhop of Salifbury and 
chancellor to nee Richard If, by a {trained interpretation of the 


above-mentioned flatute of Welten: 2. deviled the writ of /ubpoena, 
returnable in the court of chancery phe to make the feoffce to 
ufes accountable to his ceffuy queufe> which procefs wasafterwards 


extended to other matters wholly determinable at the common 
jaw, upon falie and fictitious fuggeftions; for which therefore the 
chancellor himfelf is by ftlatute 17 Ric. IL c. 6. directed to give 


damages to the parties unjuftly agerieved. But as the clerey, fo 


- 


Sf 3 
carly as the reign of king Stephen, had attempted to turn their 
! G 2 eccle- 


h A great variety of new precedents of —** ey ‘asia age come i eff are, fi nous et- 


writs, in cafes before unprovided for, ‘are “© tendomus tiels attions fur les cafes, et reain~ 
given by this very flatute of Weftm. 2. € teimomus Je jurt/dsel ‘ton de ceo court ef a’ ans 
i Lamb. Archeion. 61. “6. tercourts.” (Yeayb. ax Edw IV. 23. 
k This was the opinion of Fairfax, a very T See book II. ch. 20. 
Tearned judge in the time of Edward the . m Spelm. Glyff. 106, 1 Lev. 242 


fourth, “ Le fubpoena (fays he) ne ferroit ap 
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ecclefiaftical courts into courts of equity, by entertaining fuits — 
pro lacfione fidei, as a fpiritual offence againft confcience, in cafe | 
of nonpayment of debts or any breach of civil contracts"; till” 
checked by the conftitutions of Clarendon®, which declared that’ |; 
“6 placita de debitis, quae fide interpofita debentur, vel abfque inter= |i 
6 pofitione jidet, fint in jufticia regis :” therefore probably the eC- i 
cleGiaftical chancellors, who then held the feal, were remifs in) |i 
abridging their own new-acquired jurifdiction ; efpecially as the of 
fpiritual courts continued? to grafp at the fameauthority as before, | 
in fuits fro Jaefione fidei, {o late as the fifteenth century”, till fi-} 
nally prohibited by the unanimous concurrence of all the judges. |! 
However it appears from the parliament rolls’, that in the 
reigns of Henry IV and V the commons were repeatedly urgent | 
to have the writ of /ubpoena intirely fuppreiled, as being a novelty i 
devifed by the fubtilty of chancellor Waltham, againit the form, 
of the common law; whereby no plea could be determined, uns 
lefs by examination and oath of the parties according to the — 
form of the law civil, and the law of holy church, in fubverfion ' 
of the common law. But though Henry IV, being then hardly 
warm in his throne, gave a palliating anfwer to their petitions, ° 
and actually paffed the flatute 4 Hen. IV. c. 23. whereby judg- 5 
ments at law are declared irrevocable unlefs by attaint or writ of - 
error, yet his fon put a negative at once upon their whole ap- | 
plication : and:in Edward IV’s time, the procefs by bill and 
fubpoena was become the daily practice of the court’. 


i 1 


Bur. 


| 

n Lord Lyttelt. Hen, II. b, 3. p. 361. not. lifh tranflation, of that flatute: though in- f 

o 10 Hen: Ii.c. 15. Speed. 458. Lyndewode’s copy { Prov. J. 2. ¢. 2.) and in 4 

p In 4 Hen. III. fuits in court chriftian the Cotton MS (Claud. D. 2.) that claufe is | 
pro laefione fidei upon temporal contracts were omitted. ry : 
adjudged to be contrary to law. (Fitzh. Abr. q. Yearb. 2 Hen. IV. 10. 1x Hen. IV. 88, h \ 
t. Prohibition. 15.) But in the {tatute or writ 38 Hen. VI. 29. 20 Edw. IV. x0, 4 
of circum|pette agatis, fuppofed by fame to yr Rot. Parl. 4 Hen. IV. 2°. »8 @ x10. : 


have ifued 13 Edw. 1. but more probably 3 Hen. V. n°. 46. cited in Prynne’s abr. of 
(3 Pryn. Rec. 336.) 9 Edw. II, fuits pro lae- Cotton’s records. 410. 422. 424. 548. 4 Inft.: + 
‘fione fider were allowed to the ecclefiaftical 83. 1 Roll. Abr. 370, 371, 372. / 
courts; according to fome antient copies, { Rot. Parl. 14 Edw, IV. n°. 33. (abe 4 
(Berthelet. flat. antiq. Lond. 1531. go b. 14 Edw, ITI. as cited 1 Roll. Abr. 370, a)’ . 
3 Pryn. Rec. 3306,) and the common Eng- we 


é 
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Bur this did not extend very far: for in the antient treatife, 
intitled diverfite des courtes*, tuppofed to be written very early in 
the fixteenth century, we havea catalogue of the matters of 
confcience then cognizable by /ubpoena in chancery, which fall 
within a very narrow compafs. No regular judicial fyftem at that 
time prevailed in the court; but the fuitor, when he thought 
himfelf aggrieved, found a defultory and uncertain remedy, ac- 
cording to the private opinion of the chancellor, who was ge- 
nerally an ecclefiattic, or fometimes (though rarely) a flatefman: 
no lawyer having fatein the courtof chancery from the times 
of the chief juftices Thorpe and Knyvet, fucceflively chancel- 
lors to king. Edward IT in 1372 and 1373', to the promotion of 
fir Thomas More by King Henry VIII in 1530. After which 
the great feal was indifcriminately committed to the cuftody of 
lawyers or courtiers’, or churchmen", according as the conve- 
mience of the times and the difpofition of the prince required, 
till ferjeant Puckering was made lord keeper in 1592: from 
which time to the prefent the court of chancery has always been 
filled by a lawyer, excepting the interval from 1621 to 162.5) 
when the feal was intruited to Dr Williams, then dean of Welt- 
minfter, but afterwards bifhop of Lincoln; who had been chap- 
lain to lord Ellefmere, when chancellor”. 


In the time of lord Ellefmere (A. D. 1616.) arofe that no- 
table difpute between the courts of law and equity, fet on foot 
by fir Edward Coke, then chief juftice of the court of king’s 
bench; whether a court of equity could give relief after or 
againft ajudgment at the common law. This conteft was fo 
warmly carried on, that indictments were preferred againft the 
fuitors, the folicitors, the council, and even a mafter in chancery, 
for having incurred a praemunire, by queftioning in a court of 
equity a judgment in the court of king’s bench, obtained by 


grois 


s tit. chancery. fol. 296. Raftell’s edit. \  v Wriothefly, St John, and Hatton. 
&@: D. 1534. u Goodrick, Gardiner, and Heath. 
t Spelm. Glos, 111. Dugd. chron, Ser. 50. w Biogr. Brit, 4278. | 
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erofs fraud and impofition*. This matter being brought be- | 
fore the king, was by him referred to his learned counfel for} 
their advice and opinion; who reported fo ftrongly in favour of | 
the courts of equity”, that his majefty gave judgment on their] 
behalf: but not contented with the irrefragable redfons and 
precedents produced by his counfel, (for the chief juflice was | 
clearly in the wrong) he chofe rather to decide the queftion by} 
referring it to the plenitude of bis royal prerogative*. Sir Ed- 
ward Coke fubmitted to the decifion*, and thereby made atone} 
ment for his error: but this ftruggle, together with the buli- | 
nefs of commendams (ia which he acted a very noble part>) and) 
his controlling the commiffioners of fewers*, were the open and | 
avowed caufes’, firft of his fufpentiog, and foon after of his re+| 
moval from his office. i 


Lorp Bacon, who fucceeded lord Elfefmere, reduced the! 
practice of the court intoa more regular fyftem ; but did not fit ' 
long enough to effect any confiderable revolution in the feience ' 

- atfelf: and few of his decrees which have reached us are of any ’ 
great confequence to pofterity. His fucceflors in the reign of’ 


Charles I, 
| 

x Bacon’s works. IV. 611, 612.632. felted. The twelve judges joined in a me- © 

y Whitelocke of parl. ii. 390. 1 Chan, morial to his majefty, declaring that their 
Rep, append. 11+ compliance would be contrary to their oaths ~ 
a ** For that it appertaineth to our prince- and the law: but upon being brought be= — ! 
« ly office only to judge over all judges, and fore the king in council, they all retraéted 
« to difeern and determine fuch differences, and promifed obedience in every fuch cafe 
«¢ as at any time may and fhal! arife between for the future, except fir Edward Coke, whe | | 
e our feveral courts touching their jurifdic- faid, ‘* that when the eafe happened, he +; 
_ & tions, and the fame to fettle and deter- ‘© would do his duty.” (Brogr. Brit. 1388.} ie 
€ mine, as we in our prineely wifdom fhall ¢ See that article in chap. 6. y 
¢€ find to ftand moft with our honour, &c.” d Sce Jord Ellefmere’s fpeech to fir Henry t 
(x Chan. Rep. append. 26.) Montague, the new chief juftice, 15 Nov. , 
a See the entry in the council book, 1616. (Moor’ssreports. 628.) Though fir 4 
26 July, 1616. (Biogr. Brit. 1390.) Edward might probably have reteined his % | 
b Inacaufe of the bifhop of Winchefter, feat, if during his fufpenfion he would. have |. 
touching a commendam, king James, con- complimented lord Villiers (the new favo= | 
ceiving that the matter affected his prero- rite) with the difpofal of the moft luerative | 
ative, fent lettersto the judges not to pro- office in his court. (Biogr. Brit. 1391.) | 
eced in it, till himfelf had been firft con- 4 
i 
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Charles I, did little to improve upon his plan: and even after 
the reftoration the feal was committed to the earl of Clarendon, 
who had withdrawn from practice as alawyer near twenty years; 
and afterwards to the earl of Shaftefbury, who (hovgh 2 law- 
yer by education) had never practifed at all. Sir Heneage 
Finch, who fucceeded in 1673 and became afterwards carl of 
Nottingham, was a perfon of the greateft abilities and moft un- 
corrupted integrity ; athorough mafter and zealous defender of 
the laws and conftitution of his country; and endued with a 
pervading genius, that enabled him to difcover and to purfuc the 
true fpirit of juftice, notwithftanding the embarraflments raifed 
by the narrow and technical notions which then prevailed in the 
courts of law, and the imperfect ideas of redrefs which had pol- 
fefled the courts of equity. The reafon and neceflities of man- 
kind, arifing from the great change in property by the extenfion 
of trade and the abolition of military tenures, co-operated in 
eftablifhing his plan, and enabled him in the courfe cf nine 
yearsto builda fyftem of jurifprudenceand jurifdiction upon wide 
and rational foundations; which have alfo been extended and 
improved by many great men, who have fince prefided in chan- 
cery. And from that time to this, the power and bufinefs of 
the court have increafed toan amazing degree. 


i 


From this court of equity in chancery, as from the other 
fuperior courts, an appeal lies to the houfe of peers. But there 
are thefe differences between appeals from a court of equity, and 
writs of error from a court of law: 1. That the former may be 
brought upon any interlocutory matter, the latter upon nothing 
but only a definitive judgment. 2. That on writs of error the 
houfe of lords pronounces the judgment, on appeals it gives di- 
rection to the court below to rectify it’s own decree. 


IX. Tue next court that I fhall mention is one that hath no 
Joriginal jurifdiGion, but is only a court of appeal, to correét the 
jerrors of other jurifdictions. This is the court of exchequer’ 
|chamber ; which was firft erected by flatute 31 Edw. ill. c, 12. 

to 
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to determine caufes upon writs of error from the common law 

fide of the court of exchequer. And to that end it confifts of the 
lord treafurer, the lord chancellor, and the juftices of the king’ | 
bench and common pleas. In imitation of which, a fecond court 
of exchequer chamber was erected by ftatute 27 Eliz. c. 8. con- | 
fiting of the juftices of the common pleas, and the barons of” 
the exchequer ; before whom writs of error may be brought to! 
reverfe judgments in certain fuits originally begun in the court” 
of king’s bench. Into the court alfo of chet: chamber, 
(which then confifts of all the judges of the three fuperior | 
courts, and now and then the lord chancellor alfo) are fome- | 
times adjourned from the other courts fuch caufes, as the judges! 
upon argument find to be of great weight and difficulty, before” 
srysudement| is given upon them in the court below*. 


From all the branches of this court of exchequer chamber, 
a writ of error lies to 7 


Ni 
~ 
‘ 


X. Tue houfe of peers, which is the fupreme court of jug! 
dicature in the kingdom, having at prefent no original jurifdic- 
tion over caufes, but only upon appeals and writs of error; to q 
rectify any injuftice or miltake of the law, committed by the 
courts below. To this authority they fucceeded of courfe, upon 
the diffolution of the aula regia. For, as the barons of pala | 
were conftituent members of that court, and the reft of it’s ju- , 
rifdiction was dealt out to other Babin over which the great, 
officers who accompanied thofe barons were refpectively delega- . 
ted to prefide; it followed, that the right of receiving appeals, q 
and fuperintending all other jurifdictions, ftill remained in that , 
noble affembly, from which every other great court wasderived. : 
They are therefore in all caufes the laft refort, from whofe : 
judgment no farther appeal is permitted ; but every fubordinate 
tribunal muft conform to their determinations. The law repo- . 
fing an entire confidence in the honour and confcience of the i 
Mghle perfons who compote this important aflembly, that they 


e¢ 4 Inft. 119. 4 Bulftr. 146. 
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will make themfelves matfters of thofe queftions upon which they 
undertake to decide ; fince upon their decifion all property mutt 
rely depend. 
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- Hiruerto may alfo be referred the tribunal eftablifhed by 
ftatute 14 Edw. Ill. c. 5. confifting (though now out of ufe) of 
one prelate, two earls, and two barons, who are to be chofen at 
every new parliament, to hear complaints of grievances and de- 
lays of juftice in the king’s courts, and to give directions for re- 
medying thefe inconveniences in the courts below. This com- 
mittee feems to have been eftablifhed, left there fhould be a de- 
fect of juftice for want of a fupreme court of appeal, during the 
intermiffion or recefs of parliament ; for the ftatute farther dj- 
‘reéts, that if the difficulty be fo great, that it may not well be 
determined without aflent of parliament, it fhall be brought by 
the faid prelate, earls, and barons unto the next parliament, who 
lfhall finally determine the fame. 


\) 


| Xi. Berorz I conclude this chapter, I muft alfo mention 
‘an eleventh fpecies of courts, of general jurifdiction and ufe, 
‘which are derived out of, and act as collateral auxiliaries to, the 


foregoing ; 1 mean the courts of aflife and m/i prius. 


THESE are compofed of two or more commifiioners, who 
are twice in every year fent by the king’s fpecial commifiion all 
round the kingdom, (except only London and Middlefex, where 
courts of ni: prius are holden in and after every term, before the 
chief or other judge of the feveral fuperior courts) to try by a | 
jury of the refpective counties the truth of fuch matters of fact 
as are then under difpute in the courts of Weftminfter-hall. 
Thefe judges of aflife came into ufe inthe room of the antient 
juftices in eyre, ju/fitiarii initinere; who were appointed by the 
| great council of the realm, A. D. 1176, 22 Hen. II’, with a 
delegated power from the king’s great court or aula regia, being 
looked upon as members thereof: and they made their circuit 

VoL. Ill. H round 
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ai, 
round the kingdom once in feven years for the purpofe of trying 

caufes®. They were afterwards directed by magna carta, C: 1200 
to be fent into every county once a year to take or try certain ac- } 
tions then called recognitions or affifes; the moft difficult of which |, 
they are directed to adjourn into the court of common pleas to | 
be there determined. The prefent juftices of aflile and nifi prius | 
are derived from the ftatute Weitm. 2.13 Edw. Lick 30.explained | 
by feveral other acts, particularly the ftatute 14 Edw: Ill. ci 162% 
and mult be two of the king’s juitices of the one bench or the Wl 
other, or the chief baron of the exchequer, or the king’s ferjeants ‘|, 
fworn. They ufually make their circuits in the refpective vaca- 
tions after Hilary and Trinity terms; aflifes being allowed to be | 
taken in the holy time of lent by confent” of the bifhops at the i, 
king’s requeft, as expreffed in ftatute Weltm. 1. 3 Edw. Lec: 51-8. 
And it was alfo ufaal, during the times of popery, for the pre- 
lates to grant annual licences to the juftices of affife to admini-_ , 
fier oaths in holy times: for oaths being of a facred nature, the 
logic of thofe deluded ages concluded that they mult be of eccle- . 
fiaitical cognizance!. The prudent jealoufy of our anceftors or- , 
dained* that no man of law fhould be judge of affife in his own 
country: and a fimilar prohibition is found in the civil law'; ; 
which has carried this principle fo far, that it is equivalent to 
the crime of facrilege, for a man to be governor of the province 
in which he was born, or has any civil connexion”. ff 


‘Tus judges upon their circuits fit by virtue of five feveral , 
authorities. 1. The commiffion of the peace. 2. A commiffion | 


of | 

g Co. Litt. 293. Anno 126% jufticiarit iti tices of affife was taken from Samuel’s go- 
nerantes venerunt apud Wigorniam in ottavis ing an annual circuit to judge Hae, 

S. Johannis baptifiae ;—et totus comitatus eos 2 Sam, vil. 16. oe 
admittere reciufavit, quod feptem ani nondum i Inftances hereof may be met with in 
grant elapfi, poftquam jufticiarti tbidem ultimo the appendix to Spelman’s original of ine 
Sederunt. (Annal. Eccl. Wigorne in Whart. terms, and in M. Parker’s Antiquities. ae | 
Angl. facr. I. 495+) k Stat. 4 Edw. III. c. 2. 8 Ric, Ic. a 1 

h It would have been {trange to have de- 33 Hen. Villvc, 24. :' 

nied this confent, if, as Whitelocke ima- LUE in 2203s — 


gines (om pari, ii. 260.) the hint of our jut Mm C. 9. 29+ de 
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of oyer and ferminer. 3. A commiflion of general goal-delivery. 
The confideration of all which belongs properly to the fubfequent 
book of thefe commentaries. But the fourth commiuffion is, 

. Acommiflion of affi/e, directed to the judges and clerk of affife, 


to take affifes; that is, to take the verdict of a peculiar {pecies 
of jury called an affife and fummoned for the trial of /anded dil- 
putes, of which hereafter. The other authority is, 5. That of 


nifi prius, which is a confequence of the commifiion of a/fi/e’, 
being annexed to the oflice of thofe juftices by the ftatute of 
Weflm. 2. 13 Edw.I.c. 30. And it empowers them to try all quef- 
tions of fact iffuing out of the courts at Weftminiter; that are 
| all caufes commenced in the courts of W eftminiter-hall are by 
the courfe of the courts appointed to be there tried, ona day 
fixed in fome Eafter or Michaelmas term, by a Jury returned 
from the county, wherein the caufe of action arifes ; but with 
this privifo, nif prius juflitiar ad affifas capiendas venerint ; un- 
lefs before the day prefixed the judges of affife come into the 
county in queftion. This they are fure to do in the vacations 
preceding each Eafter and Michaelmas terms, and there difpofe 
ofthe caufe; which faves much expenfe and trouble, both to 
the parties, the jury, and the witneffes. 


Turse arethe feveral courts of common law and equity, 
which are of public and general jurifdiction throughout the king- 
dom. And, upon the whole, we cannot but admire the wife 
oeconomy and admirable provifionof our anceftors, in fettling the 
diftribution of juftice in a method fo well calculated for cheap- 
nef, expedition and eafe. By the conftitution which they éfta- 
blifhed, all trivial debts, and injuries of {mall confequence, were 
to be recovered or redrefled in every man’s own county, hundred, 
or perhaps parifh. Pleas of freehold, and more important dif- 
| putes of property, were adjourned to the king’s court of common 
pleas, which was fixed in one place for the benefit of the whole 
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then ripe for trial by jury. ‘The original of the name is this: . 
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kingdom. Crimes and mifdemeinors were to be examined in a- 
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court by themfelves ; and matters of the revenue in another dif. 
tinct jurifdiction. Now indeed, for the eafe of the fubject and 
greater difpatch of caufes, methods have been found to open all | 
the three fuperior courts for the redrefs of private wrongs; which | 
have remedied manyinconveniences, and yet preferved the forms | | 
and'boundaries handed down to us from high antiquity. If facts” 
are difputed, they are fent down to be tried in the country by?} 
the neighbours; but the law, arifing upon thofe facts, is deter- || 
mined by the judges above: and, if they are miftaken in point ‘| 
of law, there remain in both cafes two fucceflive courts of ap- | 
peal, to rectify fuch their miftakes. If the rigour of general rules. 
does in any cafe bear hard upon individuals, courts of equity | 
are open to fupply the defects, but not fap the fundamentals, of 
the law. Laftly, there prefides over all one great court of ap-— 
peal, which is the laft refort in matters both of law and equity ; _ 
and which will therefore take care to preferve an uniformity and) 
equilibrium among all the inferior jurifdictions: a court compofed 
of prelates {elected for their piety, and of nobles advanced to _ 
that honour for their perfonal merit, or deriving both honour — 
and merit from an illuftrious train of anceftors ; who are formed _ 
by their education, interefted by their property, and bound upon 
their confcience and honour, to be fkilled in the laws of their 
country. Thisis a faithful fketch of the Englifh juridical con- 
ftitution, as defigned by the mafterly hands of our forefathers. 
Of which the great original lines are ftill {trong and vilible ;. and, 
if any of it’s minuter ftrokes are by the length of time at all ob-— 
{cured or decayed, they may ftill be with eafe reftored to their | 
priftine vigour: and that not fo much by fanciful alterations and — 
wild experiments (fo frequent in this fertile age) as by clofely q 
adhering to the wifdom of the antient plan, concerted by Alfred i 
and perfectea by Edward 1; and by attending to the fpirit, with-_ | 
out neglecting the forms of their excellent and Pe crable inftie | 
tutions. | 


WRONGS. 


CHA? TER OTH Eo) PTR Be 


Jr COURTS ECCLESIASTICAL, MILITARY, 
| AnD MARITIME. 


» ESIDES the feveral courts, which were treated of in the 
9 preceding chapter, andin which all injuries are redreffed, 
that fall under the cognizance of the common law of England, 
or that fpirit of equity which ought to beit’s conftant attendant, 
there ftill remain fome other courts ofa jurifdiction equally pub- 
lic and general: which take cognizance of other fpecies of in- 
juries, of an ecclefiaftical, military, and maritime nature; and 
therefore are properly diftinguifhed by the title of ecclefiaftical 
courts, courts military, and courts maritime. 


I. Berore I defcend to confider particular ectlefiaftical 
courts, I muft firft of allin general premife, that in the time of 
our Saxon anceftors there was no fort of diftinction between the 
lay and the ecclefiaftical jurifdiction; the county court was as 
much a {piritual as a temporal tribunal: the rights of the church 
were afcertained and afferted at the fame time and by the fame 
judges as the rights of the laity. For this purpofe the bifhop of 
the diocefe, and the alderman, or in his abfence the fheriff of the 
county, ufed to fit together in the county court, and had there. 
|the cognizance of all caufes as well ecclefiaftical as civil: a fu- 
perior deference being paid to the bifhop’s opinion in {piritual - 
matters, and to that of the lay judges in temporal*., This 
Junion of power was very advantageous tothem both: the pre- 
| : fence | 


| 2 Celeberrima buic conventui epifcopus et al-  vina, alter humana populum edoceto. LL. nat 
dermannus interJunto ; quorum alter jura di- Eadgar. ¢. 5. q fon 
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‘court of Rome. It foon became an eftablifhed maxim in the pa-/ 
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fenfe of the bifhop added weight and reverence to the fherifl’s | 
proceedings; and the authority of the fheriff was equally ufeful 
to the bifhop, by enforcing obedience to his decrees in fuch re-| 
fractory ofenders, as would otherwife have defpifed the thun- 
der of mere ecclefiaftical cenfures. A 


Bur fo moderate and rational a plan was wholly inconfiftent | 
with thofe views of ambition, that were then forming by the} 


pal fyftem of policy, that all ecclefiaftical perfons and all eccle-| 
fiattical caufes fhould be folely and entirely fubject to ecclefiafti-|, 
caljurifdiation only: which jurifdiction was fuppofed to be} 
lodged in the firt place and immediately in the pope, by divine 
indefeafible right and inveftiture from Chrift himfelf; and de-. 
rived from the pope to all inferior tribunals. Hence the canon, 
law lays it down asa rule, that * /acerdotes a regibus honorandi, 
eo) libs non judicandi® ;” and places an emphatical reliance on | 
fabulous tale which it tells of the emperor Conftantine : that. 
when fome petitions were brought to him, imploring the aid of 
his authority againft certain of his bifhops, accufed of oppref-, 
fion and injuftice, he canfed (lays the holy canon) the petitions 
to be burntin their pretence, difmifling them with his valedic- 
tion; “ ife, ef inter vos caufas veftras difcuttte, quia dignum non eft 


ce ut nos*judicemus Deos*. 


} 
hy 


Ir was not however till after the Norman conqueft, that t is 
do&trine was received in England : when William I, (whofe titl 
was warmly efpoufed by the monafteries which he liberally en- 
dowed, and by the foreign clergy, whom he brought over in 
fhoals from France and Italy and planted in the beft preferments 
of the Englifh church,) was at length prevailed upon to eftablith 
this fatal encroachment, and feparate the ecclefiaftical court from 
the civil; whether actuated by principles of bigotry, or by th oft 
of amore refined policy, inorder to difcountenance the laws ol 
king Edward abounding with the fpirit of Saxon liberty, 1s no! 
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Itogether certain. But the latter, if not the caufe, was un- 
Joubtedly the confequence, of this feparation: for the Saxon laws 
vere foon overborne by the Norman jufticiaries, when the county 
ourt fell into difregard by the bifhop’s withdrawing his prefence 
n obedience to the charter of the conqueror“; which prohibited 
ny fpiritual caufe from being tried in the fecular courts, and 
ommanded the fuitors to appear before the bifhop only, whofe 
lecifions were directed to conform to the canon law °. 

Kine Henry the firft, at his acceflion, among other refto- 
fations*of the laws of king Edward the confeflor, revived this 
»f the union of the civil and ecclefiaftical courts’. Which was, 
iccording to fir Edward Coke®, after the great heat of the con- 
jueft was pait, only a reftitution of the antient law of England. 
This however was ill relithed by the popifh clergy, who, under 
the guidance of that arrogant prelate archbifhop Anfelm, very 
sarly difapproved of a meafure that put them on a level with the 
profane laity, and fubjected fpiritual men and caufes to the in- 
‘pection of the fecular magiftrates: and therefore in their fynod at 
Weftminfter, 3 Hen. 1. they ordained that no bifhop fhould attend 
‘he difcuffion of temporal caufes*; which foon diffol ved this newly 
effected union. And when, upon the death of king Henry the 


firft, 


d Hale. Hitt. C.L. rog. Selden. in Eadm. ad comitatus et hundreda, ficut fecerint tempore 
6.6.1. a4. 4 Inf. 259. Wilk. LL. Angl — regis Edwardi? (Cart. Hen. I. in Spelm. code 
Sax. 292 | vet. legum. 308.) And what is here obfeurely 
e Nullus epifcopus vel archidiaconus de legi- hinted at, is fully explained by his code of 
bas epifcopalibus amplius in hundret placita te- laws extant in the red book. of the exche- 
ncant, nec caufam quae ad regimen animarum quer, though in general but of doubtful 
pertinet ad judicium fecularium hominum ad- authority. cap. 8. Generalia comitatuum pla~ 
ducant : fed quicunque fecundum epifcopales cita certis locis et vicibus teneantur.  Interfint 
leges, de quacunque caufa vel culpa inter pellatus autem epifcopt, comites. Gc; et agantur primo 
fuerit, ad locum, quem ad hoc epifcopus elege-  debita verae chriflianitatis jura, fecundo regis 
vit et nominaverit, veniat ; ibique de caufa fua  placita, poftremo caufae fingulorum dignis Ja- 
vefpondeat; et non fecundum hundret, fed fe-  tisfattionibus expleantur. 
cundum canones et epifcopales leges, rettum Deo g 2 Inft. 70. 
et epifcopo fuo faciat. h We epifcopi faecularium placitorum officium 
_ £ Volo ct praccipio, ut omnes de comitatu eant —_fufcipiant.”’ Spelm. Cod. 391. 


why 
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firft, the ufurper Stephen was brought in and fupported by the. } 
clergy, we find one article of the oath which they impofed upon i 
him was, that ecclefiaftical perfons and ecclefiaftical caufes fhould | 
be fubject only to the bifhop’s jurifdiction '. And as it was about 1 
this time that the conteft and emulation began between the laws | 
of England and thofe of Rome‘, the temporal courts sdheringl 
to the former, and the fpiritual adopting the latter as their rule || 
of proceeding, this widened the breach between them, andi| 
made a coalition afterwards impracticable; which probably would 
clfe have been effected at the general reformation of the church 

Iw briefly recounting the various fpecies of ecclefiaftical courts, | 
or, as they are often ftiled, courts chriftian, (curiae chriftianita- 
tis) 1 fhall begia with the loweft, and fo afcend gradually to the” 


fupreme court of appeal’. 


1. Tux archdeacon’s court is the moft inferior court in the 
whole ecclefiaftical polity. Itis held in the archdeacon’s abfence | 
before a judge appointed by himfelf, and called his official ; and 
it’s jurifdidtion is fometimes in concurrence with, fometimes in- 
exclufion of, the bifhop’s court of the diocefe. From hence 
however by ftatute 24 Hen. VIII. c. 12. there lies an appeal to : 
that of the bifhop. 


2. Tue confifery court of every diocefan bifhop is held in) 
their feveral cathedrals, for the trial of all ecclefiaftical caufes ari+: 
fing within their refpective diocefes. The bifhop’s chancellor, or 
his commiflary, is the judge; and from his fentence there lies 
an appeal, by virtue of the fame ftatute, to the archbifhop of 
each province refpectively. | 

q 

3. Tue court of arches is a court of appeal, belonging to 

the archbifhop of each province ; whereof the judge is called’ 


the; 
i Did. 310. 1 For farther particulars fee Burn’s eccle- 
k See vol. I. introd. §. 1. fiaftical law, Wood's inffitute of the common 


law, and Oughton’s erdo judiciorams. 
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he dean o the arches; becaufe he antiently held his court in the 
hurch 0 “St Mary /e bow (fancia Maria de arcubus) though al 
he principal {piritual courts are now holden at doctor’s commons. 
lis proper jurifdiction 1s only over the thirteen peculiar parithes 
Apes to the archbifhop in London; but the office of dean 
£ the arches having been for a long time united with that of 
he archbifhop’s principal official, he now, in right ot the lait 
jentioned office, receives and determines appeals from the fen- 
ences of all inferior ecclefiaftical courts within the province. 
\nd from him there lies an appeal to the king m chancery (that 
s, to a court of delegates appointed under the king’s great 
eal) by ftatute 25 Hen. VIII. c. 19. as fupreme head of the Eng- 
ith church, in the place of the bifhop of Rome, who formerly 
‘xercifed this jurifdiction ; which circumftance alone will fur- 
xifh the reafon why the popiih clergy were fo anxious to ieparate 
he fpiritual court from the temporal. 


4. Tue court of peculiars is a branch of and annexed to the 
sourt of arches. It has a jurifdiction over all thofe parifhes 
Jifperfed through the province of Canterbury in the midft of 
other diocefes, which areexempt from the ordinary’s jurifdiction, 
and fubjec&t to the metropolitan only. All ecclefiaftical caufes, 
wrifing within thefe peculiar or exempt jurifdictions, are, origi- 
aally. cognizable by this court; from which an appeal lay for- 
merly to the pope, but now by the itatute 25 Hen. VIII. c. 19. 
to the king in chancery. , 


o 


5. Tae prerogative court is eftablifhed for the trial of all 
teftamentary cauifes, where the deceafed hath left bena notabitia 
within two different diocefes. In which cafe the probate of wills 
belongs, as we have formerly feen™, to the archbifhop of the 
province, by way of fpecial prerogative. And all caufes relating 
‘to the wills, adminiftrations, or legacies of fuch perfons are, ori- 
ginally, cognizable herein, before a judge appointed by the 
arch-bifhop, called the judge of the prerogative court; from 
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whom an appeal lies by ftatute 25 Hen. VIII. ©. 19. to the king 
in chancery, inftead of the pope as formerly. i 


I pass by fuch ecclefiaftical courts, as have only what is cal 
eda gee aed and not a contentious yurifdiction; which are merely 
concerned in doing or felling what no one oppofes, and which 
keep an open office for that purpofe, (as granting difpenfations, 
licences, faculties, and other remnants am the aap extortions)| 
but do not concern themfelves with adminiitring redrefs to any} 
injury; and fhall proceed to 


6. T= great court of appeal in all ecclefiaftical caufes, om 
the court of delegates, judices delegati, appointed by the king’s) 
commiflion under his great feal, and iffuing out of chancery, to) 
reprefent his royal perfor: and hear all appeals to him made by) 
virtue of the before-mentioned ftatute of Henry VIII. This’ 
commiffion is ufually filled with lords fpiritual and temporal, 
judges of the courts at Weftminfter, and doctors of the civil lava) 
Appeals to Rome were always looked upon by the Englifh nar 
tien, even in the times of popery, with an evil eye; as being 
contrary to the liberty of the fubject, the honour of the crowll 
and the independence of the whole realm: and were firift ins 
troduced in very turbulent times in the fixteenth year of king 
Stephen (4. D. 1151 -) at the fame period (fir Henry Spelman, 
obferves) that the cyvil and canon laws were firft imported into 
England”. But, in a few years after, to obviate this growing 
practice, the conftitutions made at Clarendon, 11 Hen. II. on ac 
count of the difturbances raifed by arch-bifhop Becket and other 
zealots of the holy fee, exprefsly declare®, that appeals in caufes 
ecclefiaftical ought to lie, from the arch-deacon to the diocefan; 
from the diocefan to the arch-bifhop of the province; and from 
the arch-bifhop to the king; and are not to proceed any farther 
without fpecial licence from the crown. But the unhappy ad- 
vantage that was given in the reigns of king John, and his fon 
Henry the third, to the encroaching power of the pope, w 


was 
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was ‘ever r vigilant to improve all opportunities of extending his 
urifdiction hither, at length rivetted the cuftom of virie Wie to 
ome in caufes ecclefiaftical fo ftrongly, that it never could be 
horoughly broken off, till the grand rupture happened in the 
feign of Henry the eighth; when all the jurifdiction ufurped by 
he pope in matéers Becluaitienl was reftored to the crown, to 
which it originally belonged: fo that the ftatute 25 Hen. VII. 

vas but declaratory of the antient law of the realm’. Butin 
afe the king himfelf be party in any of thefe fuits, the appeal 
loes not then lie to him in chancery, which would be abfurd 5 
put, by the flatute 24 Hen. VIII. c. 12. to all the bifhops of the 
‘ealm, aflembled in the upper houfe,of convocation. 


“7, A COMMISSION of review isa commiflion fometimes 
»ranted; in extraordinary cafes, to revife the fentenceof the court 
xf delegates ; when it is apprehended they have been led into a 
material error. Thiscommiflion the king may grant, although 
the ftatutes 24 & 25 Hen. VIII. before cited declare the fentence 
of the delegates definitive: becaufe the pope as fupreme.head by 
che canon law ufed to grant fuch commiffion of review; and 
uch authority, as the pope heretofore exerted,is now annexed to 
the crown ‘by ftatutes 26 Hen. VIII. c. 1. and 1 Eliz.c.1. But 
t is not matter of right, which the fubje&t may demand ew de- 


nto suftitiae ; but merely a matter of sowing and which theretore 
S 3 often denied. 


ies 2 are now the principal courts of ecclefiaftical jurif- 
jition ; none of which are allowed to be courts of record: no 
more than was another much more formidable jurifdi@ion, but 
10W _defervedly annihilated, wiz. the court of the king’s high 
tommiffi ion in caufes ecclefiaftical. This court was erected and 
inited to the regal power" by virtue of the ftatute 1 Eliz. c. 1. 
|nftead of alarger jurifdiction which had before been exercifed 
jander the pope’ s authority. It was intended to vindicate the 
| ofa _ dignity 


Taft, 347 r 4 Inf. 324, 
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dignity and peace of the church, by reforming, ordering, and| 
correcting the ecclefiaftical ftate and perfons, and all manner of} 
errors, herefies, fchifms, abufes, offences, contempts, and enor-| 
mities. Under the fhelter of which very general words, means} 
were found in that and the two fucceeding reigns, to veft in the} 
high cormmiffioners extraordinary and almoft defpotic powers, of 
fining and imprifoning ; which they exerted much beyond the | 


9 
degree of the offence itfelf, and frequently over offences by no} 


means of fpiritual cognizance. Fr thefe reafons this court was| 
jufly abolithed by fiacute 16 Car. I. c. 11. And the weak and} 
illegal attempt that was made to revive it, during the reign Of 
king James the fecond, ferved only to haften that infatuated) 
prince’s ruin. a 


; at 


! 


lJ. Next, as tothe courts military. The only court of this} 
kind known to, and eftablifhed by, the permanent laws of the, 
land, is the court of chivalry, formerly held before the lord high; 
conftable and earl marfhal of England jointly ; but fince the ate . 
tainder of Stafford duke of Buckingham under Henry VUI, and. 
the confequent extinguifhment of the office of lord high con- 
ftable, it hath ufually with refpect to civil matters been held be- 
fore the earl marfhal only*. This court by ftatute 13 Ric. Il. C. 26 
hath cognizance of contracts and other matters touching deeds 
of arms and war, as well out of the realm as within it. And from 
it’s fentences an appeal lies immediately to the king in perfon', 
This court was in great reputation in the times of pure chivalry, 
and afterwards during our connexions with the continent, by the 
territories which our princes held in France ; but is now grown’ 
almoft entirely out of ufe, on account of the feeblenefs of it’s 
jurifdiction, and want of power to enforce it’s judgments 5. as 
st can neither fine nor imprifon, not being a court of record”. | 

Ill. Tae maritime courts, or fuch as have power and jurife 
diction to determine all maritime injuries, arifing upon the feas, 


5 1 Lev. 230. Show, Parl. Caf. 6o« a 7 Mod, 1270 
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yr in parts out of the reach of the common law, are only the 
sourt of admiralty, and it’s courts of appeal. he court of ad- 
niralty is held before the lord high admiral of England, or his 
leputy, who is called the judge of the court. According to fir 
denry Spelman”, and Lambard*,it was firft of all erected by king 
Edward the third. It’s proceedings are according to the method 
yf the civil: law, like thofe of the ecclefiaflical courts; upon 
which’account it is ufually held at the fame place with the iu- 
serior ecclefiaftical courts, at doctors’ commons in London. It 
sno. court of record, any more than the fpritual courts. From 
the fentences of the admiralty judge an appeal always lay, in or- 
dinary courfe, to the king in chancery, as may be collected from 
ftatute 25 Hen. VIIl.c. 19. which directs the appeal from the 
arch-bifhop’s courts to be determined by perfons named in the 
king’s commiflion, “like as in cafe of appeal from the admiral- 
‘© court.” But this isalfo exprefsly declared by ftatute 8 Eliz, 
ce. 5. which enacts, that upon appeal made to the chancery, the 
fentence definitive of the delegates appointed by commifiion fhall 
be final. | | 


ApPEALs from the vice-admiralty courts in America, and our 
‘other plantations and fettlements, may be brought before the 
courts of admiralty in England, as being a branch of the admi- 
ral’s jurifdiction, though they may alfo be brought before the 
king in council. But in cafe of prize veflels, taken in time of 
war, in any part of the world, and condemned in any courts of 
admiralty or vice-admiralty as lawful prize, the appeal lies to cer- 
tain commiflioners of appeals confifting chiefly ofthe privy-council, 
and not to judgesdelegates. And this by virtue of divers treaties 
with foreign nations; by which particular courts are eftablifhed 
| in all the maritime countries of Europe for the decifion of this 
| queftion, whether lawful prize or not: for this being a quel- 
) tion between fubjects of different ftates, it belongs entirely to the 
law of nations, and not to the municipal laws of either country, 
todetermineit. The original court, to which this queftion is 

dy permitted 
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permitted in England, is the court of admiralty ; and the court of | 
appeal is in effect the king’s privy council, the members of which | 
are, in confequence of treaties, commiflioned under the great | 
feal for this purpofe. In 1748, forthe more fpeedy determinas | 
tion of appeals, the judges of the courts of Weftminfter-hall;_ | 
though not privy counfellors, were added to the commiffion then | 
in being. But doubts being conceived concerning the validity off \ 
that commiffion, on acconnt of fuch addition, the fame was con. : 
firmed by ftatute 22 Geo. II.c.3. with a provifo, that no fen- | 
tence given under it fhould be valid, unlefs a majority of the 
commiflioners prefent were actaully privy counfellors. But this | 
did not, lapprehend, extend to any future commiflions : and 
fuch an addition became indeed wholly unneceflary in the courfe 
of the war which commenced in 1756; fince, during the whole 
ofthat war, the commiflion of appeals was regularly mie 
and all it’s decifions conducted bya judge, whofe matfterly ace) 
quaintance with the law of nations was known and revered by 
every ftate in Europe’. | 


y See the fentiments of the prefident — majefty’s Expofition des motifs, Oc. A. D. 1753. 
Montefquieu, and M. Vattel (a fubject of (Montefquieu’s letters. 5 Mar, 1753. Vat« | 
the king of Pruffia) on the anfwer tranf-  tel’s droit de gens. bx G7) §. 84.) 4 
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CHAPTER THE SIXTH. 


Or COURTS or a SPECIAL JURISDICTION. 


N the two praitiing chapters we have confidered the feveral 
I courts, whofe jurifdiction is public and general; and which 
are fo contrived that fome or other of them may adminifter re- 
drefs to every poflible injury that can arife in the kingdom at 
large. There yet remain certain others, whofe jurifdiction is 
private and fpecial, confined to particular fpots, or inftituted only 
to redrefs particular i eS: Thefe are 


I. Tue foreft courts, inftituted for the government of the 
king’ s forefts in different parts of the kingdom, and for the pu- 
nifhment of all injuries done to the king’s deer or veni/on, to the 
vert-or greenfwerd, and to the covert in which fuch deer are 
lodged. Thefe are the courts of attachments, of regard, of /wein- 
mote, and of sufice-feat. The court of attachments, wood-mote, 
or forty days court, is to be held before. the verderors of the fo- 
reft once in every forty days*; and is inftituted to enquire into 
all offenders againft vert and venifon®: who may be attached by 
their bodies, if taken with the mainour (or mainoeuvre, a manu ) 
that is, in the very act of killing venifon or ftealing wood, or 
preparing fo to do, or by frefh and immediate purfuit after the 
act is done®; elfe they muft be attached by their goods. And 
in this forty days court the forelters or keepers are to bring in 

. their 


& 
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their attachments, or prefentments de viridi et venatione ; and the } 
verderors are to receive the fame, and to enroll them, and to } 
certify them under their feals to the court of juftice-feat, or } 
fweinmote*: for this court can only enquire of, but not convict | 


* 


offenders. 2. The court of regard, or furvey of dogs, is to be) 
holden every third year for thelawing or expeditation ofmaftiffs q 
which is done by cutting off the claws of the forefeet, to pre= | 
vent them from running after deer*. No other dogs but maftifls |} 
are to be thus lawed or expeditated, for none other were pers | 
mitted to be kept within the precincts of the foreft ; it being 
{uppofed that the keeping of thele, and thefe only, was necef= | 
fary for the defence of a man’s houfef. 3. The court of. /weme | 
mote is to be holden before the verderors, as judges, by the fteward | 
of the fweinmote thrice in every year®, the {weins or freeholders | 
within the foreft compofing the jury. The principal jurifdidtion | 
of this court is, Grit, to enquire into the oppreflions and grievans ° 
ces committed by the officers of the foreft; ‘* de uper-onerational 
“€ foreftariorum, et aliorum miniftrorum foreftae ; et de eorum oppref~ 
«© fonibus populo regis illatis :” and, fecondly, to receive and try 
prefentments certified from thecourt of attachments againit offen: 
ces in vert and venifon®. And this court may not only enquire | 
: put convid alfo, which conviction fhall be certified to the cour | 
ef jultice-feat under the feals of the jury ; for this court canno 
proceed tojudgment'. But the principal court is, 4. The court: 
of ju/tice-feat, which is held before the chief juftice in eyre, or 
chief itinerant judge, capitalis ju/titiarius 1m itinere, oY his depus, 
ty ; to hear and determine all trefpaffes within the foreft, and all 
claims of franchifes, liberties, and privileges, and all pleas and, 
cafes whatfoever therein arifing*. It may alfo proceed to try. 
prefentments in the inferior courts of the forefts, arid to give, 
judgment upon conviction of the fweinmote. And the chief 
juftice may therefore after prefentmentmade or indiétment found, 


a Cart. de foreft. ¢. 16+ h Stat. 34 Edw. I. €. 1. 7 
é Ibid. c. 6. i 4 Inft. 280. é 
£ 4 Ink. 308. k q Inft. 291. a 


g Cari de foreft. 6. 


2h 


th. be "4 WrRones, 7 


at not before!, iffue his warrant to the officers of the foreft to 

yprehend the offenders. It may be held every third year ; 
ad forty days notice ought to be given of it’s fitting. This court 
lay fine and imprifon for offences within the foreft ”, it being 
court of record: and therefore a writ of error lies from hence 
» the court of king’s bench, to retify and redrefs any mal-ad- 
iniftrations of jultice’; or the chief juftice in eyre may ad- 
urn any matter of law into the court of king’s bench®. Thefe 
ftices in eyre were inftituted by king Henry Il, 4. D. 1184"; 
id their courts were formerly very regularly held: but the laft 
ourt of juftice feat of any note was that holden in the reign of 
harlesI, before the earl of Holland; the rigorous proceedings 
; which are reported by fir William Jones. After the reftora- 
on another was held, pro forma only, before the earl of Ox- 
wd*; but fince the aera of the revolution in 1688, the fore 
ws ee fallen into total difufe, to the great advantage of the 
ibject. 


Il. A seconD fpecies of private courts, is that of commif- 
oners of fewers. This is a temporary tribunal, erected by vir- 
1e of a commiffion under the great feal; which formerly ufed 
) be granted pro re nata at the pleafure of the crown’, but now 
; the difcretion and nomination of the lord chancellor, lord 
eafurer, and chief juftices, purfuant to the ftatute 23 Hen. VIII. © 
, 5.’ Their jurifdiction is to overlook the repairs of fea banks 
hd fea walls; and the cleanfing of rivers, public ftreams, ditches 
id other Peadults. whereby any waters are carried off: and is 
oynfined to fuch county or particular diftriG@ as the commiffion 
tall exprefsly name. The commiflioners are a court of record, 

ad may fine and imprifon for contempts*; and in the execution 
f their duty may proceed by jury, or upon their own view, and 


lay take order for the removal of any annoyances, or the fafe- 
Vot. it. guard 


e 
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guard and confervation of the fewers within their commiffion, | 
either according to the laws and cuftoms of Romney-marfh‘, or | 
otherwife at their own difcretion. They may alfo aflefs fuch rates, 
or fcots, upon the owners of lands within their diftrict, as they | 
fhall judge neceflary: and, if any perfon refufes to pay them, 
the commiffioners may levy the fame by diftrefs of his goods and) 
chattels; or they may, by ftatute 23 Hen. VIIL. c. 5. fell his | 
freehold lands (and by the 7 Ann. c. 10. his copyhold alfo) in) 
order to pay fuch {cots or affefiments. But their condué@ is un- } 
der the control of the court of king’s bench, which wiil pre-)) 
vent or punifh any illegal or tyrannical proceedings". And yet. 
in the reign of king James I, (8 Nov. 1616.) the privy council 
took upon them to order, that no action or complaint fhould be : 
profecuted again{t the commiflioners, unlefs before that board; 
and committed feveral to prifon who had brought fuch actions ati i 
common law, till they fhould releafe the fame: and one of the « 
reafons for difcharging fir Edward Coke from his office of lord‘ 
chief juftice was for countenancing thofe proceedings”. The pred 
tence for which arbitrary meafures was no other than the tyrant’s 
plea”, of the neceffity of unlimited powers in works of evident * 
utility tothe public, “‘ the fupreme reafon above all reafons, which. 
‘is the falvation of the king’s lands and people.” But nowit ° 
is clearly held, that this (as well as all other interior jurifdiions) f 
is fubject to the difcretionary coercion of his majefty’s court of 7! 
king’s bench *. a 


2 


IN. Tue court of policies of affurance, when fubfifting, ia 
erected in purfuance of the ftatute 43 Eliz. c. 12. which recites { 
theimmemorial ufageof policies of affurance, « by means whereof .. 
*¢ it cometh to pafs, upon the lofs or perithing of any fhip, there : 

i “ followeth | 


_ t Romney-marfh in the county of Kent, ers of fewers in England may receive light 
atract containing 24000 acres, is governed and direction. (4 Inft. 276.) 
by certain antient and equitable laws of u Cro, Jac. 336. 

fewers, compofed by Henry de Bathe, a v Moor. 825, $26. See pag. 54, 

venerable judge in the reign of king Henry w Milt. parad. loft iv. 393. 

the third; from which laws all commiffion- x 1 Ventr. 66. Salk, 146, 


| 


| 
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 followeth not theundoing of any man, but the lof lighteth 


i RR - 
|.“ rather eafily upon many than heavy upon few, and rather up- 


“on them that adventure not, than upon thofe that do adven- 


- ture; whereby all merchants, efpecially thofe of the younger 


¢ fort, are alluredto venture more willingly and more freely : and 


that heretofore fuch affurers had ufed to ftand fo juftly and 


<¢ precifely upon their credits, as few or no controverfies had 
© arifen thereupon ;.and if any had grown, the fame had from 
<¢ time to time been ended and ordered by certain grave and dif- 
“© creet merchants appointed by the lord mayor of the city of 
<‘ London; asmen by reafon of their experience fitteft to un- 
derftand and fpeedily decide thofe caufes:’’ but that of late 
years divers perfons had withdrawn themfelves from that courfe 


n 
n 


_ of arbitration, and had driven the affured to bring feparate ac- 
tions at law againtt each affurer: it therefore enables the lord 


chancellor yearly to grant a ftanding commiflion to the judge of 


the admiralty, the recorder of London, two doctors of the civil 


-law, two common lawyers, and eight merchants; any three of 


which, one being a civilian or a barrifter, are thereby and by the 
ftatute 13 & 14 Car. Il.c. 23. empowered to determine in a fum- 


mary way all caufes concerning policies of aflurance in London, 


with an appeal (by way of bill) to the court of chancery. But the 


jurifdiction being fomewhat defective, as extending only to Lon- 
don, and to no other aflurances but thofe on merchandize’, and 
to fuits brought by the affured only and net by the infurers’, 
‘no fuch commiffion has of late years iffued: but infurance caufes 
are now ufually determined by the verdict of a jury of merchants, 
and the opinion of the judges in cafe of any legal doubts ; 
whereby the decifion is more fpeedy, fatisfactory and final: 
though it is to be wifhed, that fome of the parliamentary powers 
invefted in thefe commiffioners, efpecially for the examination of 
witnefles, either beyond the feas or fpeedily going out of the 


kingdom’, could at prefent be adopted by the courts of Welt- 


minfter-hall, without requiring the confent of parties. 
K 2 Walne 


y Styl. 166. a Stat. 13 & 14 Car. Ik. c. 22.§. 2 & a 
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IV. THE court of the marfhalfea, and the palace court at We 
minfter, though two diftinét courts, are frequently confounder 
together. The former was originally holden before the fteward 
an marfhal of the king’s houfe, and was inftituted to adminif. 
ter juftice between the kine’s domeftic fervants, that they: might 
not be drawn into other courts, and thereby the king lofe their] ) 
fervice®. It was formerly held in, though not a part of, the aula | 
regis’; and, when that was fap idedy remained a diftiné ju- 
rifdidtion : holding plea of all trefpafles committed within the | 
verge of the court, where only one of the parties isin the king’s |) 
domettic fervice (in which cafe the inqueft fhall be taken by a) 
jury of the country) and of all debts, contracts and covenants, | 
avhere both of the contradting parties belong to the royal houfhold 5 
and then the inqueft fhall be compofed of men of the houthold 
only’. By the ftatute of 13 Ric. IL. &. 1. c. 3..(an affirmance of the’ 
_ common law‘) the verge of the court in this refpect extends: for! 
twelve miles round the king’s place of refidencef. And, as this ; 
tribunal was never fubject to the jurifdiction of the chief jufti-, 
clary, no writ of error ie from it (though a court of record) to” 
the king’s bench, but only to parliament®, till the ftatutes of 
5 Edw. Ill. c. 2. and to Edw. Ill. ft. 2.0. 3. which allowed fuch } 
Sai of error before the king in his place. But this court being 7) 
ambulatory, and obliged to follow the king in all his progreffes, 
io that by the removal of the houfhold, actions were frequently 
difcontinued®, and doubts having arifen as to the extent of it’ 
jerifdictiion', king Charles I. in the fixth year of his reign by hi 
letters Ae erected a new\court of record, called the curia pa 
lata or palace court, to be held before the fteward of the houfhold 


b x Balftr. 14, diftance of three miles, three furlongs, three _ 
CHPlCi aac. 2s acres, nine feet, nine palms, and nine bar- 
ad Artic. fup. cart. 28 Edw. I.c. 3. stat, ley corns; as appears from a fragment oF 
g Edw. ITI, c.a. 10 Edw. IM. ft, 2. c. a the textus Roffenfis cited in Dr. Hickes’s dif= 
e 2 Inft. 548. Jertat. epifiol. 114. 
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hdeniott: marfhal, and the fteward of the court, or his de- 
_puty; with jurifdidtion to hold plea of all manner of perfonal 
adtions whatfoever, which fhall arife between any parties within 
twelve miles of his majefty’s palace at Whitehall*. The court 
is now held once a week, together with the antient court of mar- 
fhalfea, in the borough of Southwark: and a writ of error lies 
from thence to the court of king’s bench. But if the caufe is 
of any confiderable confequence, it is ufually removed on it’s firlt 
commencement, together with the cuftody of the defendant, 
either into the king’s bench or common pleas by a writ of ha- 
beas corpus cum caufa: and the inferior bufinels of the court hath 
of late years been much reduced, by the new courts of confcience 
erected in the environs of London; in confideration of which 
the four counfel belonging to thefe courts had falaries granted 
them for their lives by the flatute’ 23 Geo. Il. c. 27. 


 V.A FiFrTuH fpecies of private courts of a limited, though 
extenfive, jurifdiction are thofeof the principality of Wales; which 
“upon it’s thorough reduction, and the fettling of it’s polity in: 
| the reign of Henry the eighth’, were erected all over the coun- 
try; principally by the fiatute 34 & 35 Hen. Vill.c. 26. though 
much had before been done, and the way prepared by the ftatute 
of Wales, 12 Edw.|I. and other ftatutes. By the ftatute of Henry 
the eighth before-mentioned, courts-baron, hundred, and county 
courts are there eftablithed as in England. A feffion is alfo to be 
held twice in every yearin each county, by judges appointed by 
‘the king, to be called the great feflions of the feveral counties in 
Wales: in which all pleas of real and perfonal actions fhall be 
held, with the fame form of procefs and in as ample a manner 
as in the court of common pleas at Weftminfter: and writs of 
error fhall lie from judgments therein (it being a court of record) 
to the court of king’s bench at Weltmintter. But the ordinary 
| original writs or procefs of the king’s courts at Weftminfter do 
not run into the principality of Wales™; though procefs of exe- 


cutiop. 
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cution does”: asdo alfo all prerogative writs, as whits 8) cert 
orari, quo minus, mandamus, and the like’. And even in canfes be- | 
tween fubject and fubje@, to prevent injuftice through family | 
factions and prejudices, it isheld lawful (in caufes of freehol 
at leaft, if not in ail others) to bring an action in the Enelif 
courts, and try the fame in the next Englifh county adjomin 
to that part of Wales where the caufe arifes?. 


VI. Tue court of the duchy chamber of Lancafter is another 
fpecial jurifdiction, held before the chancellor of the duchy or 
hie deputy, concerning all matter of equity relating to lands 
holden of the king in right of the duchy of Lancafter?: which) 
is athing very diftinct ye the county palatine, and comprizes 
much territory which lies at a vaft diftance from it; as particu- 
larly a very large diftrict furrounded by thecity of ‘Weltininftert Thegl 
proceedings in meh court are the fame as on the equity fide in the | 
courts of exchequer and chancery’; fo that it feems not to be a | 
court ofrecord: and indeed it has been holden that thofe courts 
have a concurrent jurifdiction with the duchy court, and 1 may 
take coynizance of the fame caufes*. ss iaiig: q i 

VII ANOTHER fpecies of private courts, which are of a lie 
mited local jurifdiction, and have at the fame time an exclufive | 
cognizance of pleas, in matters both of law and equity‘, are thofe. 
which appertain to the counties palatine of Chefter, Lancafter, 
and Durham, andthe royal franchife of Ely". gin all thefe, Ps 
in the principality of Wales, the king’s ordinary writs, ‘iffuing: | 
under the great feal out of chancery, do not run; that is, they — 
are of no force. For, as originally all jura regalia were granted to 
the lords of thefe counties palatine, they had of courfe the fole 
adminiftration of juitice, by their own judges appointed by them- 
felves and not by the crown. It would therefore be incongruous — j 

| | | form 
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for fhe ing to fend his writ to direct the judge of another’s court 
in what manner to adminitter juftice between the fuitors. But, 
when the privileges of thefe counties palatine and franchifes were 
abridged by ftatute 27 Hen. VIII. c. 24. it was alfo enacted, that 
all writs and procefs fhould be made in the king’s name, but 
fhould be feffe’d or witneffed in the name of the owner of the 
franchife. Wherefore all writs, whereon a¢tions are founded, and 
which have current authority here, muft be under the feal of the 
refpective franchifes ; the two former of which are now annexed 
to the crown, and the two latter under the government of their 
feveral bifhops. And the judges of affife, who fit therein, fit 
| by virtue of a fpecial commiflion from the owners of the feveral 
| franchifes, and under the feal thereof; and not by the ufnal 
commiilion under the great feal of England. Hither alfo may be 
referred the courts of the cingue ports, or five moft important ha- 
vens, as they formerly were efteemed, in the kingdom; wiz. 
‘Dover, Sandwich, Romney, Haftings, and Hythe; to which 
| Winchelfey and Rye have been fince added : which have alfo fi- 
/ milar franchifes in many refpects” with the counties palatine, and 
| particularly an exclufive jurifdiction (before the mayor and jurats 
| of the ports) in which exclufive jurifdiction the king’s ordinary 
writ does not run. A writ of error lies from the mayor and ju- 
rats of each port to the lord warden of the cingue ports, in his 
court of Shepway; and from the court of Shepway to the king’s 
bench*. And fo too a writ of error lies from all the other jurit 
dictions to the fame fupreme court of judicature’, as an enfign 
of fuperiority reierved to the crown at the original creation of the 
franchifes. And all prerogative writs (as thofe of habeas corpus, 
prohibition, certiorari, and mandamus) may iffue for the fame rea- 
fon to all thefe exempt jurifdictions’; becaufe the privilege, 
that the king’s writ runs not, muft be intended between party 
and party, for there can be no fuch privilege againft the king*. 
| VII. Tue 
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yor lies from hence to any court in Weftminfter-hall; as was | 
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VIII. Tue ftannary courts in Devonfhire and Cornwall for | 
the adminiftration of juftice among the tinners therein, are alfo i 
courts of record, but of the fame private and exclufive nature, © 
They are held before the lord warden and his fubititutes, in vir- a) 
tue of a privilege granted to the workers in the tinmines there, 
to fue and be fued only in their own courts, that they may not © 
be drawn from their bufinefs which is highly profitable to the | 
public, by attending their lawfuits in other courts’. The privi-7 
leges of the tinners are confirmed by a charter, 33 Edw. 1. and ~ 
fully expounded by a private ftatute, 50 Edw. IJ. which® has ~ 
fince been explained by a public act, 16 Car. ENcienr3 What eI 
relates to our prefent purpofe is only this: that all tinners and %) 
labourers in and about the ftannaries fhall, during the time of 
their working therein dona fide, be privileged from fuits of other 
courts, and be only impleaded in the ftannary court in all mat- | 
ters, excepting pleas of land, life, and member. No writ of er~ ll 


agreed by all the judges‘ in 4 Jac. I. But an appeal lies from 
the fteward of the court to the under-warden; and from him to | 
the lord-warden; and thence to the privy council of the prince 
of Wales, as duke of Cornwall®, when he hath had livery or e. 
inveftiture of thefame’. And from thence the appeal lies to the |. 
king himfelf, in the laft refort °. a 


1X. Tue feveral courts within the city of London®*, and 

other cities, boroughs, and corporations throughout the kingdom, ‘ 

held by prefcription, charter, or a¢t of parliament, are alfo of @ 

the fame private and limited fpecies. It would exceed the defign q 
and 
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and compafs of our prefent enquiries, if I were to enter into a 
particular detail of thefe, and to examine the nature and extent 
of their feveral jurifdidtions.. It may in general be fufficient to 
fay ; that they arofe originally from the favour of the crown to 
thofe particular diftriéts, wherein we find them erected, upon 
the fame principle that hundred-courts, and the like, were efta= 
blithed ; for the convenience of the inhabitants, that they might 
profecute their fuits, and receive juftice at home: that, for the 
imoft part, the courts at Weitminfter-hall have a concurrent ju- 
irifdiction with thefe, or elfe a fuper-intendency over them: and 
that the proceedings, in thefe fpecial courts ought to be accord- 
Jing to the courfe of the common law, unlefs otherwife ordered 
by parliament; for though the king may erect new courts, yet 
he cannot alter the eftablifhed courfe of law. 


_ Bur there is one fpecies of courts, conftituted by act of par- 
liament, in the city of London and other trading and populous 
diftricts, which in it’s proceedings fo varies from the courfe of the 
» common law, that if may deferve a more particular confideration. 
iI mean the courts of requefts, or courts of confcience, for the 
recovery of fmall debts. The firft of thefe was eftablifhed in 
London, fo early as the reign of Henry the eighth, by an act of 
their common council ; which however was certainly infuflicient 
for.that purpofe and illegal, till confirmed by ftatute 3 Jac. I. 
c. 15. which has fince been explained and amended by ftatute 
14 Geo. II. c. to. The conftitution is this: two aldermen, and 
four commoners, fit twice a week to hear all caufes of debt not 
exceeding the value of forty fhillings; which they examine in a 
fammary way, by the oath of the parties or other witnefles, and 
make fuch order therein as is confonant to equity and good con- 
fcience. The time and expenfe of obtaining this fummary re- 
drefs are very inconfiderable, which make it a great benefit to. 
trade; and thereupon divers trading towns and other diftricts 
have obtained acts of parliament, for eftablifhing in them courts 


of confcience upon nearly the fame plan as that in the city of 
London. | 
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Tux anxious defire, that has been fhewn to obtain thefe feve- 
ral acts, proves clearly that the nation in general is truly fenfible - 
of the great inconvenience, ariling from the difufe of the antient 
county and hundred-courts ; wherein caufes of this {mall value 
were always formerly decided, with very little trouble and expenfe — 
to the parties. But it is to be feared, that the general remedy — 
which of late hath been principally applied to Ae inconvenience 
(the erecting thefe new jurifdictions) may itfelf be attended in time | 
with very ill confequences: as the method of proceeding therein | 
is entirely in derogation of the common law ; as their large difcre- 
tionary powers create a petty tyranny in a fet of ftanding com- | 
miffioners ; and as the difufe of the trial by jury may tend to ef- | 
trange het minds of the people from that valuable prerogative | 
of Englifhmen, which has already been more than fufficiently | 
excluded in many inftances. How much rather is it to be wifhed _ 
that the proceedings in the county and hundred-courts could — 
again be revived, without burthening the freeholders with too | 
frequent and tedious attendances; and at the fame time removing 
the delays that have infenfibly crept into their proceedings, and 
the power that either party have of transferring at pleafure their 
duits to the courts at Weftminiter! And we may with fatisfacal, 
tion obferve, that this CPE iment has been actually tried, and 
has fucceeded in the populous county of Middlefex; which might 
ferve as an one for others. For by ftatute 23 Geo. IL. c. ae 
it is enacted, 1. ‘That a {pecial county court fhall be held, ate 
Jeaft once a Boni in every hundred of the county of Middle- , 

fex, by the county clerk. 2. That twelve freeholders of oe | 
hundred, qualified to ferve on juries, and ftruck by the theriff, 
fhall be ae ice to appear at iuch court by rotation; fo as” 
none dhall be fammoned oftner than once a year. 3. That | 
in all caufes, not exceeding the value of forty fhillings, hele 
county clerk and twelve fuitors fhall proceed in a fummary way 
examining the parties and witnefles on oath, without the formal 
procefs antiently ufed; and fhall make fuch order therein as they 
fhall judge agreeable to confcience. 4. That no plaints fhall be — 
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removed out of this court, by any procefs whatfoever; but the 
‘determination herein fhall be final. 5. That if any action be 
brought in any of the fuperior courts againft a perfon refident in 
Middlefex, for adebt or contract, upon the trial whereof the 
jury fhall find lefs than 40s. damages, the plaintuf fhall recover 
‘no cofts, but fhall pay the defendant double cofts; unlefs upon 
fome {pecial circumftances, to be certified by the jndge who 
tried it. 6. Latily, a table of very moderate fees is prefcribed 
and fet down in the act; which are ngt to be exceeded upon any 
account whatfoever. This isa plan entirely agreeable to the con- 
' fiitution aad genius of the nation: calculated to prevent a multi- 
| tude of vexatious actions in the fuperidr courts, andat the fame 
time to give honett creditors an opportunity of recovering {niall 
fums; which now they are frequently deterred from by the ex- 
penie of a fuit atlaw : a plan which, in fhort, wants only to be 
| generally known, in order to it’s univerfal reception. 


XK. Tuer is yet another fpecies of private courts, which I 
) muft not pafs over in filence = viz. the chancellor’s courts in the 
) two univerfities of England. Which two learned bodies enjoy 
the fole jurifdiction, in exclufion ofthe king’s courts, over “ail 
civil ations and fuits whatfoever, where a icholar or privileged. 
erfon is one of the parties ; excepting in fuch cafes where the 
right of freehold is concerned. And tnefe by the univeriity char- 
‘ter they are at liberty to try and determine, either according to , 
the common law of the land, or according to their own local 
- euftoms, at their difcretion: which has generally led them to 
“carry, on their procefs in a courfe much conformed to the civil 
law, for reafons fufficiently explained in a former volume". : 


Tuese privileges were granted, that the ftudents might not 
be diftracted from their fiudies by legal procefs from diitant courts 
and other forenfic avocations. And privileges of this kind are of 
very high antiquity, being generally enjoyed by all foreign uni- 

Li 2 veriities: 
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verfities as well as our own, in confequence (I apprehend) of a | 
conftitution of the emperor Frederick, A.D. 11581. But as to 
England in particular, the oldeft charter that I have feen, con- } 
taining this grant to the univerfity of Oxford was 28 Hen. III. } 
A, D. 1244. And the fame privileges were confirmed and en- } 
larged by almoft every fucceeding prince, down to king Henry } 
the eighth ; in the fourteenth year of whofe reign the largeft and | 
moft extenfive charter of all was granted, One fimilar to which | 
was afterwards granted to Cambridge in the third year of queen | 
Elizabeth. Butyet, notwithftanding thefe charters, the privi- 
leges granted therein, of proceeding in a courfe different from | 
the law of the land, were of fohigh a nature, that they were 
held to be invalid ; for though the king might erect new courts, 
yet he could not alter. the courfe of law by his letters patent. 
Therefore in the reign of queen Elizabeth an act of parliament 
was obtained”, confirming a// the charters of the two univerfi- | 
ties, and thofe of 14 Hen, VIII. and 3 Eliz. by name. Which | 
blefed act, as fir Edward Coke intitles it’, . eftablifhed this high 
privilege without any doubt or oppofition®: or, as fir Matthew | 
Hale”, very fully expreffes the fenfe of the common law andthe 
operation of the act of parliament, “* although king Henry the 
“ eighth, 14 A. R. fu, granted to the univerfity a liberal char- 
<< ter, to proceed according to the ufe of the univerfity; viz. by 
** a courfe much conformed tothe civil law; yet that charter 
«¢ had not been fuflicient to have warranted fuch proceedings 
«¢ without the help of an act of parliament. And therefore in 
<¢ 73 Eliz. an act pafled, whereby that charter was in effect 
s¢ enacted ; and it is thereby that at this day they have a kind 

<¢ of civillaw procedure, evenin matters that are of themfelves 

«> of common law cognizance, where either of the parties is 
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Tuts privilege, fo far as it relates to civil caufes, is exercifed 
at Oxford in the chancellor’s court; the judge of which is the 
vice-chancellor, his deputy, or afleflor. From his fentence an 
appeal lies to delegates appointed by the congregation ; from 
thence to other delegates of the houfe of convocation; and if 


they all three concur in the fame fentence it is final, at leaft by 


the ftatutes of the univerfity’, according to the rule of the civil 
law". But, ifthere be any difcordance or variation in any of the 


three fentences, an appeal liesin the laft refort to judges dele- 
| gates appointed by the crown under the great feal in chancery. 


Tuave now gone through the feveral fpecies of private, -or 


fpecial courts, of the greateft note in the kingdom, inftituted 


for the local redrefs of private wrongs; and muft, in the clofe 


j of all, make one general obfervation from fir Edward Coke*: 
| that thefe particular jurifdictions, derogating from the general 
j jurifdiction of the courts of common law, are ever taken firictly, 


and cannot be extended farther than the exprefs letter of their 


privileges will moft explicitely warrant. \ 
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CHAPTER THE SEVENTH. 


Or tHE COGNIZANCE oF PRIVATE 
WRONGS. 


7 Eare now to proceed tothe cognizance of private wrongs; ) 
W/W that is, to confider in which of the vaft variety of courts, | 
mentioned in the three preceding chapters, every poflible injury | 


that can be offered to a man’s perfon or property is~ certain of | 
meeting with redrefs. ; | 


Te authority of the feveral courts of private and fpecial ju- | 
ri{didtion, or of what wrongs fuch courts have cognizance, was - 
neceflarily remarked as thoferefpective tribunals were enumerated | 
and therefore need not be here again repeated: which will con- 
fine our prefent enquiry to the cognizance of civil injuries in the | 
feveral courts of public or general jurifdiction. And the order, 
in which I fhall purfue this enquiry, will be by fhewing; 1. What. 
actions may be brought, or what injuries remedied, in the eccle- | 
Gaftical courts. 2. What in the military. 3. What in the ma- 
ritime. And 4. What in the courts of common law. ) 


- Awp, with regard to the three firft of thefe particulars, 1: 
muft beg leave not fo much to confider what hath at any time | 
been claimed or pretended to belong to their jurifdiction, by the 
officers and judges of thofe refpective courts ; but what the com- | 
‘mon law allows and permits to be fo. For thefe eccentrical tri- | 
bunals (which are principally guided by the rules of the imperial 
and canon laws) as they {ubfilt and are admitted in England, not. 
by 
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by any right of their own*, but upon bare fufference and tolera- 
tion from the municipal laws, muft have recourfe to the laws of 
that country wherein they are thus adopted, to be informed how 
far their jurifdiction extends, or what caufes are permitted, and 
what forbidden, to be difcufled or drawn in queftion before them. 
It matters not therefore what the pandects of Juftinian, or the 
_decretals of Gregory have ordained. They are here of no more 
intrinfic authority than the laws of Solon and Lycurgus: curious 
perhaps for their antiquity, refpectable for their equity, and fre- 
quently of admirable ufe in illuftrating a point of hiftory. Nor 
is it at all material in what light other nations may confider this 
matter of jurifdiction. Every nation muft and will abide by it’s 
} own municipal laws; which various accidents confpire to render 
different in almoft every country in Europe. We permit fome 
j kinds of fuits to be of ecclefiaflical cognizance, which other na- 
} tions have referred entirely to the temporal courts; as concerning 
} wills and fucceflions to inteftates’ chattels: and perhaps we may 
} nae prohibit them from interfering in fome controverfies 
which on the continent may be looked upon as merely fpirital. 
In fhort,; the common law of England is the one uniform rule 
to determine the jurifdidion of courts; and, if any tribunals 
} whatfoever attempt to exceed the limits fo prefcribed them, the 
j king’s courts of common law may and do prohibit them; and 
in fome cafes puntth their judges °. 


Havine premifed this general caution, I proceed now te 
confider 


yt ; 
I. Tue wrongs or injuries cognizable by the ecclefiaftical 
courts. | mean fuch as are offered to private perfons or indivi- 
duals; which are cognizable by the ecclefiaftical court, not for 
} reformation of the offender himfelf or party injuring (pro falute 
} @mmae, as immoralities in general are, when unconnected with 
| private injuries) but fuch as are there to be profecuted for the 
} fake of the party injured, to make him a fatisfadtion and redrefs 

3 : for 
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for the damage which he has fuflained. And thefel fhall reduce 
under three general heads; of caufes pecuniary, caufes matrimo- 
nial, and caufes teffamentary. : 


1, Pecunrary caufes, cognizable in the ecclefiaftical courts, | 
are fach as arife either from the witholding ecclefiaftical dues, i 
or the doing or neglecting fome act relating to the church, | 
whereby fome damage accrues to the plaintiff; towards obtain- | 


ing a fatisfaction for which he is permitted to inftitute a fuit in” | 
a 


the fpiritual court. ‘| 


Toure principal of thefe is the fubtraction or witholding of | 
tithes from the parfon or vicar, whether the former be a clergy- + 
man or a lay appropriator®. But herein a diftin@iion muft be 
taken : for the ecclefiaftical courts have no jurifdiction to try the ; 
right of tithes unlefs between fpiritual perfons*; but in ordinary a 
cafes, between fpiritual men and lay men, are only to compelithe) | 
payment of them, when the right is not difputed®. By chéifta- i : 
tute or rather writ! of circum/pecte agatis®, it 1s declared that the | 
court chriftian fhall not-be prohibited from holding plea, “ firec- 
“© tor petat verfus parochianos oblationes et decimas debitas et confue- 
< tas :” fo that if any difpute arifes whether fuch tithes be due 
and accu/fomed, this cannot be determined in the ecclefiaftical 
court, but before the king’s courts of the common law; as fuch | 
queftion affects the temporal inheritance, and the determination . 
muft bind the real property. But where the rzght does not come © 
into queftion, but only the fad, whether or no the tithes al- | 
lowed to be due be really fubtracted or withdrawn, this isa tran- | 
fient perfonal injury, for which the remedy may properly be had ~ 
in the fpiritual court ; vz. the recovery of the tithes, or their | 
equivalent. By ftatute 2 & 3 Edw. VI. c. 13. it is enacted, that 


if any perfon fhall carry of his praedal tithes (viz. of corn, hay,) 
or the like) before the tenth part is duly fet forth, or agreement) | 
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is made with the proprietor, or fhall willingly withdraw his tithes 

| of the fame, or fhall ftop or hinder the proprictor of the tithes 
or his deputy from viewing or carrying them away; fuch offend- 
ver fhall pay double the value of the tithes, with cofts, to be re- 
covered before the ecclefiaftical judge, according to the king’s ec- 
clefiaftical laws. By a former claufe of the fame ftatute, the tre- 
ble value of the tithes, fo fubtracted or withheld, may be fued 
for in the temporal courts, which is equivalent to the double value 
to be fued for in the ecclefiaftical. For one may fue for and re- | 
cover in the.ecclefiaftical courts the tithes themfelves, or a re- 
-compenfe for them, by the antient law ; to which the fuit for the 
double value is fuperadded by the ftatute. But as no fuit lay in 
‘the temporal courts for the fubtraction of tithes themfelves, 
therefore the ftatute gave a treble forfeiture, if fued for there ; in 
order to make the courfe of juitice uniform, by giving the fame 
reparation in one court as in the other". However it now feldom 
happens that tithes are fued for at all in the fpiritual court; for — 
bif the defendant pleads any cuftom, modus, compofition, or 
other matter whereby the right of tithing is called in queftion, 
‘this takes it out of the jurifdiction of the ecclefiaftical judges: 
for the law will not fuffer the exiftence of fuch a right to be 
decided by the fentence of any fingle, much lefs an ecclefiaftical, 
judge; without the verdict of a jury. But a more fummary 
‘method than either of recovering fmall tithes under the value 
of 4os. is given by ftatute 7 and 8 W. III. c. 6. by complaint to 
two juftices of the peace: and, by another itatute of the fame 
year’, the fame remedy is extended to all tithes withheld by 

) quakers under the value of ten pounds. 


ANOTHER pecuniary injury, cognizable in the {piritual courts, 
is the non-payment of other ecclefiaftical dues to the clergy; as 
penfions, mortuaries, compolitions, offerings, and whatfoever 
falls under the denomination of furplice-fees, for marriages or 
other minifterial offices of the church: all which injuries are re- 
: dreffed by a decree for their actual payment. Befides which all 
: ~ Vor. Hl, M offerings, 
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offerings, oblations, and obventions, not exceeding the value of. 
4os. may be, recovered in a fummary way, before two jultices 
of the peace!. But care mutt be taken that thefe are real and 
not imaginary dues; for, if they be contrary to the common law, 
a prohibition will iflue out of the temporal courts to itop all fuits 
concerning them. As where a fee was demanded by the minifter 
of the parifh for the baptifm of a child, which was adminiftred — 
in another place; this, however authorized by the canon, is 
contrary to common right: for of common right no fee is due | 
to the minifter even for performing fuch branches of his duty, 
and it can only be fupported by a fpecial cufiom’; but no cuftom 
can fupport the demand of a fee without performing them at all. 


For fees alfo, fettled and acknowleged to be due to the offi- 
cers of the ecclefiaftical courts, a fuit will lie therein: but not if 
the right of the fees is at all difputable ; for then it muft be de- 
cided at the common law™. Itisalfo faid, that if a curate be li- 


cenced, and his falary appointed by the bifhop, and he be not | 


paid, the curate hath a remedy in the ecclefiaftical court": but, 
sf ie be not licenced, or hath no fuch falary appointed, or hath 
made a fpecial agreement with the rector, he muit fue for a fa- 
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tisfaction at common law °; either by proving tuch fpecial agree- 


ment, or elfe by leaving it to a jury to give damages upon a 
quantum meruit, that is, in confideration of what he reafonably 
deferved in proportion to the fervice performed. | 


Typer this head of pecuniary injuries may alfo be reduced | 
the feveral matters of fpoliation, dilapidations,and neglect of 


repairing the church and things thereunto belonging; for which 
a fatisfaction may be fued for in the ecclefiailical court. 


\ 


SpOLIATION is an injury done by one clerk or incumbent — 


yt 


to another, in taking the fruits of his benefice without any right 


thereunto, 
i Stet.7 & 8 W. III. c. 6. m 1 Ventr. 165. 
k, Salk: 3 42,. n 1 Burn. eccl. law. 438. 
1 Ibid. 334. Lord Raym. 45¢. 1558. o 1 Freem, 70. 
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thereunto, but under a pretended title. It is remedied by a de- 
cree to account for the profits fo taken. This injury, when the 
jus patronatus or right of advowfon doth not come in debate, 1s 
cognizable in the fpiritual court: as if a patron firft prefents A 
toa benefice, who 1s inftituted and induGed thereto ; and then, 
upon pretence of a vacancy, te /ane patron prefents B to the 
fame living, and he alfo obtains inflitution andinduction. Now 
if A difputes the fact of the vacancy, then that clerk who is 
kept out of the profits of the living, whichever it be, may fue 
the other in the ipiritual court for fpoliation, or taking the pro- 
fits of his benefice. And it fhall there be tried, whether the li- 
ving were, or were not, vacant: upon which the validity of the 
fecond clerk’s pretenfions mu depend’. But if the right of 
patronage comes at all into difpute, as if one patron prefented 
A, and another patron prefented B, there the ecclefiaitical court 
hath tio’ cognizance, provided the tithes fued for amount to a 
fourth part of the value of the living, but may be prohibited at 
the inffance of the patron by the king’s writ of indicavil’. So 
alfo ifa clerk, without any colour of title, ejects another from 
his parfonage, this injury mult beredreffed in thetemporal courts: 
for it depends upon no queftion determinable by the fpiritual law, 
(as plurality of benefices or no plurality, vacancy or no vacancy) 
but is merely a civil injury. | 


For dilapidations which are a kind of ecclefiaftical watte, 
either voluntary, by pulling down; or permiflive, by fuffering 
the chancel, parfonage-houle, and other buildings thereunto be- 
longing, todecay; an action alfo lies, eitherin the fpiritual court 
by the canon law, orin the courts of common law and it may 
be brought by the fucceffor againft the predeceffor, if living, or, 
ifdead, then againft his executors, It is alfo faid. to be good, 
_ caufe of deprivation, if the bifhop, parfon, vicar, or other ec- 

clefiaftical perfon, dilapidates the buildings or cuts down timber 
growing on the patrimony of the church, unlefs for neceflary _ 
M 2 repairs’: 


o F.N. B. 36. Jytic. Cleri. 9 Edw. IT. c. 2 FL Ne Be 4S 
pp Gircum/pette agatis ; 13 Edw, I. ft. Ae q Cart, 224. 3: Lev. 268. 


repairs’: and that a writ of prohibition will alfo lie againi |} 
him in the courts of common law’. By ftatute 13 Eliz. c. to. °|' 


if any {piritual perfon makes over or alienates his goods with in- 
tent to defeat his fucceflors of their remedy for dilapidations, the 
fucceffor fhall have fuch remedy_again{ft the alienee, in the ec- 


clefiaftical court, as if he were the executor of his predeceflor. | 
And by ftatute 14 Eliz.c. 11. all money recovered for dilapida~ 


tions fhall within two years be employed upon the buildings, in 


refpect whereof it was recovered, on penalty of forfeiting double — 


the value to the crown. 


As to the negleét of reparations of the church, church-yard, 
and the like, the {piritual court has undoubted cognizance there- 


of*; and.a fuit may be brought therein for non-payment of a 


rate made by the chuarch-wardens for that purpofe. And thefe 
are the principal pecuniary injuries, which are cognizable, or far 
which fuits may be inftituted, in the ecclefiaftical courts. 


.Ma'rrimonrat caufes, or injuries refpecting the rights 


Sh marriage, are another, and amuch more unditturbed, branch 


of the ecclefiaftical jurifdi@ion, Though, if we confider mar- 


riages in the light of mere civil contracts, they do not feem to 


be properly of {piritual cognizance’. But the Romanifts having: 
very early converted this contract into a holy facramental ordi-~ 
nance, the church of courfe took it under her protection, upon 


the divifion of the two jurifdictions. And, in the hands of fuch 


able politicians, it foon became an engine of great importance to 


the papal fcheme of an univerfal monarchy over Chriftendom, 


‘The numberlefs canonical impediments that were invented, and 


occafionally difpenfed with, by the holy fee, not only enriched 
the coffers of the church, but gave it a vaft afcendant over prin- 


ry 
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ces of all denominations; whofe marriages were fanctified or re- | 


probated, their iffne legitimated or baaarde and the fucceffion — 
to their thrones cleabltned or rendered precarious, according to 


- the 


rr Roll, Rep, 86.11 Rep. 98. Godb, 259. s Circumfpelte agatis. 5 Rep. 66, 
* { 3 Bulftr. 158. 1 Roll, Rep. 335. : t Warb. alliance, 173, 
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the humour or intereft of the reigning pontiff: befides a thou- 
fand nice and difficult fcruples, with which the clergy of thofe 
ages puzzled the underftandings and loaded the con{ciences of the 
inferior orders of the laity ; and which could only be unravelled 
by thefe their {piritual guides. Yet, abfiracted from this univerifal 
influence, which affords fo good a reafon for their conduct, one 
might otherwife be led to wonder, that the fame authority, which 
enjoined the ftricteft celibacy to the priefthood, fhould think 
them the proper judges in caufes between man and wife. Thefe 
caufes indeed, partly from the nature of the injuries complained 
of, and partly from the clerical method of treating them’, foon 
became too grofs for the modefty ofa lay tribunal. And caufes 
matrimonial are now fo peculiarly ecciefiaftical, that the temporal 
}courts will never interfere in controverfies of this kind, unlefs 
jin fome particular cafes. As if the fpiritual court do proceed to 
call a marriage in queftion after the death of either of the parties; 
this the courts of common law will prohibit, becaufe it tends 
}to baftardize and difinherit the iffue; who cannot fo well defend - 
the marriage, as the parties themfelves, when both of them 
living, might-have done’, | 


} OF matrimonal caufes, one of the firft and principal is, 
qt. Causa jactitationis matrimenii; when one of the parties boafts 
Hor gives out that he or fheis married to the other, whereby a 
qcommon reputation of their matrimony may enfue. On this 
J ground the partyinjured may libelthe other in the {piritual court ; 
and, unlefs the defendant undertakes and makes out a proof of 
|the actual marriage, he or fhe is enjoined perpetual filence upon 
jthat head; which is the only remedy the ecclefiaftical courts can 
} give for this injury. 2. Another fpecies of matrimonial caufes, 
]was when a party contracted to another brought a fuic in the ec- 
| clefiaftical court to compel a celebration of the marriage in pur- 
}fuance of fuch contract ; but this branch of caufes is now cut 
e entirely by the act for preventing clandeftine marriages, 
| : 26 Geo. I. 


v Some of the impureft books, that are ex- the popifh clergy on the fubjefts of mista 
jj fentin any language, are thofe written by mony and divorce, 
. | : u » Inft, 614, 
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26 Geo. Il. c. 33. which enatts, that for the future no fuit hall 
be had in any ecclefiaftical court, to compel a celebration of 
marriage in facie ecclefiae, for or becaufe of any contract of ma 
trimony whatfoever. 3. The fuit for re/ftution of conjugal righty 
+5 alfo another {pecies of matrimonial caufes: which is brought’ 
whenever either the huiband or wife is guilty of the injury off 
fabtraction, or lives feparate from the other without any fufi4 
cient reafon; in which cafe the ecclefiaftical jurifdiction wil} 
compel them to come together again, if’ @ither party be ae 
enough to defire it, contrary to the inclination of the other, 
4. Divorces alfo, of which and their feveral diftin€tions we treat+ 
ed at largein a former volume”, are caufes thoroughly matri+ 
monial, and cognizable by the ecclefiaftical judge. Ifit becomes| 
improper, through fome fupervenient caufe arifing ex pofi facto, 
that the parties fhould live together any longer; as through in- 
tolerable cruelty, adultery, a perpetual difeafe, and the like ; this, 
unfitnefs or inhability for the marriage flate may be looked upon 
as an injury to the fuffering party ; and for this the ecclefiaftical. 
lew adminifters the remedy of feparation, or a divorce @ menfa eb 
thoro. But if the caufe exifted previous to the marriage, and was 
fuch a one asrendered the marriage unlawful ad mitio, as con 
fanguinity, corporal imbecillity, or the like; in this cafe the law. 
looks upon the marriage to have been always null and void, be- 
ing contracted in fraudem legis, and decrees not only a feparation , 
from bed and board, but a4 vinculo matrimonii itfelf. 5. The laft 
{pecies of matrimonial caufes is a confequence drawn from one : 
of the fpecies of divorce, that @ menfa et thoro ; which is the 
fuit for alimony, aterm which fignifies maintenance: which “fait, 
the wife, in cafe of feparation, may have againft her hufband, . 
if he neglects or refufes to make her an allowance fuitable to, 
their ftation in life. This is an injury to the wife, and the court, 
chriftian will redrefs it by afligning her a competent maintenance, 
and compelling the hufband by ecclefiaftical cenfures to pay its 
But no alimony will be affigned in cafe of a divorce for adultery 
on her part; for as that amountsto a forfeiture of her dower 
| after 


f ‘w Book I. ch. 15. 
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ifter his death, it is alfo a fuflicient reafon why fhe fhould not 
ve partaker of his eftate when living. 


| 3. TesTAMENTARY caufes are the only remaining {pecies, 
pelonging to the ecclefiaftical jurifdiction; which as they are 
fertainly of a mere temporal nature*, may feem at firlt view a 
ittle oddly ranked among matters of a fpiritual cognizance. And 
indeed (as was in fome degree obferved in a former volume *) 
hey were originally cognizable in the king’s courts of common 
aw, viz. the county courts”; and afterwards transferred to the 
urifdidtion of the church by the favour of the crown, as a na- 
‘ural confequence of granting to the bithops the adminittration 
pf inteftates’ effects. . 


‘Tuts fpiritual jurifdiction of teftamentary caufes is a pecu- 
iar conftitution of this ifland; for in almoft all other (even in 
popifh) countries all matters teftamentary are of the jurildiction’ 
of the civil magiftrate. And that this privilege is enjoyed by the 
Kclergy in England, not as a matter of ecclefiaftical right, but by 
the fpecial favour and indulgence of the municipal law, and as 
it fhould feem by fome public act of the great council, is freely 
icknowleged by Lindewode, the ableft canonift of the fifteentia 
century. Teftamentary caufes, he obferves, belong to the eccle- 
fattical courts °* de confuetudine Angliae, et fuper confenfu regio eé 
* fuorum procerum in talibus ab antiquo conceffo*.”’ ‘The fame was, 
about acentury before, very openly profefled in a canon of arch- 
bifhop Stratford, viz. that adminiftration of inteftates goods was 
“¢ gb olim” granted to the ordinary, “ con/enfu regio et magnatunt 
“ regm Angliae®.” ‘The conititutions of cardinal Othobon alfo 
teftify, that this provifion “‘olim a praelatis cum approbatione regis 
6 et baronum dicitur emanaffe*.” And archbifhop Parker®, in queen 
Elizabeth’s time, aflirms in exprefs words, that originally in mat- 


| ters 
he a 
x Warburt. alliance. 173. b Ibid. 1. 3. t. 38. fol. 2636 ‘ 
_ y Book II. ch. 32. C Cap. 23 =¥ : 
z Hickes Differ. Epiftolar. pag. 8.58. ' d See 9 Rep. 3%, 
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ters teftamentary © non ullum habebant epifcopi authoritatem, prae- | 
& ter eam quam a rege acceptam referebant. Jus teffamenta pro- 
« bandi non habebant : admintftrationis poteftatem cuigue delegare 


<¢ non poterant.” Y 


“Ff 
i! 


At what period of time the ecclefiaftical jurifdiction of tef- | 
taments and inteftacies began in England, is not afcertained by. | 
any antient writer; and Lindewode‘* very fairly confeffes, << cujus | 
& regis temporibus hoc ordinatum fit, non reperio.’ -We find it in= | 
deed frequently afferted in our common law books, that it is but | 
of date years that the church hath had the probate of wills®. | 
But this muft only be underftood to mean, that it had not always |\ 
had this prerogative: for certainly it is of very, high antiquity. ) 
Lindewode, we have feen, declares that it was ° ab antiquo;” | 
Stratford, in the reign of king Edward III, mentions it as “ ab; 
<“¢ glim ordinatum;? and Cardinal Othobon, in the 52 Hen. TILA 
{peaks of it as an antient tradition. Bra¢ton holds it for clear | 
law in the fame reign of Henry Ill, that matters teftamentary ; 
belonged to the fpiritual court’. And, yet earlier, the difpofition , 
of inteftates’ goods “* per vi/um ecclefiae” was one of the articles: , 
confirmed to the prelates by king John’s magna carta”. Matthew. 
Paris alfoinforms.us, that king Richard I. ordainedin Normandy | 
« quod diftributio rerum quae in teftamento relinquuntur autoritate : 
<¢ ecclefiae fet.’ Andeven this ordinance, of king Richard, was; 
only an introduction of the fame law into his ducal dominions, , 
‘ which before prevailed in this kingdom: for in the reign of his, 
father Henry II, Glanvilis exprefs, that “fi quis aliquid dixertt . 
< contra teftamentum, placitum illud in curia chriftianitatis audirt 
<< debet et terminari ‘2? And the Scots book called regiam majefta-— 


tem agrees verbatim with Glanvil in this point *. 


q 


Ir appears‘that the foreign clergy were pretty early ambitious 1 
of this branch of power: but their attempts to affume it on the 


conti= | 
e fol. 163. h cap. 27. edit. Oxon. ' 

£ Fitz, Abr. tit. teffament. pl 4. Roll.) | 4.8.9. 0..8. - 
Abr.217. 9 Rep. 37. Vaugh. 207. kK i. a. €. 38. 4 
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continent were effectually curbed by the edict of the emperor 
‘Juftin’, which reftrained the infinuation or probate of tcltaments 
(as formerly) to the oflice of the magifter cenfus: for which the 
‘emperor fubjoins this reafon , “ abjurdum etenim clericis eft, 1mma 
“ etiam opprobriofum, fi peritos Je velint oftendere difceptationum effe 
© forenfium.’ But afterwards by the canon law “it was allowed, 
‘that the bifhop might compel by ecclefiaftical cenfures the per- 
formance of a bequeft to pious ufes. And therefore, that being 
confidered as.a caufe quae jecundum canones et epifcopales leges ad 
regimen animarum pertinuit, it fell within the jurifdicton of the 
‘fpiritual courts by the exprefs words of the charter of king Wil- 
liam J, which feparated thofe courts from the temporal. And 
afterwards, when king Henry I by his coronation-charter direct- 
ed, that the goods of an inteftate fhould be divided for the good 
of his foul’, this made all inteftacies immediately fpiritual caufes, 
asmuch asa legacy to pious ules had been before. This there- 
fore, we may probably conjecture, was the aera referred to by 
Stratford and Othobon, when the king by the advice of the pre- 
lates, and with the confent of his barons, inveited the church » 
with this privilege. And accordingly in king Stephen’s charter 
it is provided, that the goods of an inteftate ecclefiaftic fhall be 
| diftributed pro falute animae ejus, ecclefae confilio® ; which latter 
! words are equivalent to per vifum ecclefiae in the great charter of 
king John before-mentioned. And the Danes and Swedes (who 
tired the rudiments of chriftianity and ecclefiaftical difcipline 
from England about the beginning of the twelfth century) have 
thence alfo adopted the {piritual cognizance of inteftacies, tefta- 
‘ments, and legacies *. 
S eo. 


7 His jurifdiction, we have feen, is principally exercifed with 
us in the confiftory courts of every diocefan bifhop, and in the 
Vou. HI. N : prero- 


1 Cod. x. 3. ax. eis melins vifum fuerit. (Text. Roffens. ¢. 34. 
m Decretal, 3. 26.17. Gilb. Rep. 204, 295. p. 5.) 
on St quis barsnum feu hominum meorum— o Lord Lyttelt. Hen. IJ. vol. 1. 536. 
" pecuntam fuam nan dederit vel dare difpofuerit, Hearne ad Gul. Neubr. 711. 
uxor fua, five liberi, aut parentes et legitimi p Stiernhook, de jure Sueon. 1. 3. ¢. 8 
— hamincs ejtts, cam pro anima cjus dividant, fitut 
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prerogative court of the metropolitan, originally ; and in the |. 
arches court and court of delegates by way of appeal. It 1s di- | 
vilible into three branches ; the® probate of wills, the granting of 
adminiftrations, and the fuing for legacies.. The two former of | 
which, when no oppofition is made, are granted merely ex officio 
et debito juffitiae, and are then the object of what is called th 
voluntary, and not the contentious jurifdiction. But when a cas | 
veat is entered againft proving the will, or granting adminiftra- |; 
tion, and a fuit thereupon follows to determine either the vale ) 
dity of the teftament, or who hath aright to the adminiftration ;_ | 
this claim and obftruétion by the adverfe party are an injury to } 
the party entitled, and as fach are remedied by the fentence of | 
the {piritual court, either by eftablifhing the will or granting the | 
adminiftration. Subtraction, the witholding or detaining, of | 
legacies is alfo ftill more apparently injurious, by depriving the | 
legatees of that right, with which the laws of the land, and the : 
will of nif décbatea have invelted them: and therefore: as a 
confequential part of teftamentary jurifdiction, the fpiritual court 
adminifters redrefs herein, by compelling the executor to pay 
them. But in this lait cafe the courts of equity exercife a con= 
‘current jurifdiction with the ecclefiaftical courts, as incident to 
fome other fpecies of relief prayed by the complainant; as E | 
‘compel the executor to account for the teftator’s effects, or affent 
to the legacy, or the like. For, as it is beneath the dignity of 
the king’s courts to be merely snclniey to other inferior jurifdic- J 
tions, the caufe, when once brought there, receives there alfo 
it’s full determination. q 


T ws & are the principal injuries, for which the party ¢ grieved 3 
either muit, or may, feck his remedy in the {piritual courts. 
But before I entirely difmifs this head, it may not be improper 
to add a fhort word concerning the method of proceeding in thefe 
tribunals, with regard to the redrefs of injuries. 


ee 

Ir muft-(in the frft place) be acknowleged, to the honour of - 
the fpiritual courts, that though they continue to this day to de- 
cide 

: oS 
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cide many queftions which are properly of temporal cognizance, — 
yet jultice isin general fo ably and impartially adminiftred in 
thofe tribunals, (efpecially of the fuperior kind) and the’ bounda- 
ries of their power are now fo well known and eftablifhed, that 
no material inconvenience at prefent arifes from this jurifdicion 


ll 


‘ftill continuing in the antient chanel. And, fhould an alteration 
be attempted, great confufion would probably arife, in over- 
‘turning long eftablifhed forms, and new-modelling a courte of 
proceedings that has now prevailed for feven centuries. 


- Tue eftablifhment of the civil law procefs in all the eccle- 
fiaftical courts wasindeed. a mafterpiece of papal difcernment, 
as it made acoalition impracticable between them and the na- 
‘tional tribunals, without manifeft inconvenience and hazard. 
| And this confideration had undoubtedly it’s weight incaufing this 
meafure to be adopted, though many other caufes concurred. 
The time when the pandects of Juilinian were difcovered afreih 
and réfcued from the duft of antiquity, the eagernefs with which 
they were itudied by the popith ecclefiaftics, and the confequent 
 diflentions between the clergy and the laity of England, have 
formerly ‘been fpoken to at large. I fhall only now remark upon 
| thofe collections, that their being written in the Latin tongue, 
and referring fo much to the will of the prince and his delegated 
officers of juftice, fufliciently recommended them to the court of 
Rome, exclufive of their intrinfic merit. To keep the laity in the 
|i cana ignorance, and to monopolize the little fcience, which 
then exifted, entirely among the monkith clergy, were deep- 
rooted principles of papal policy. And, asthe bilhops of Rome 
affected in all points to mimic the imperial grandeur, as the fpi- 
_ ritual prerogatives were moulded on the pattern of the temporal, 
fo the canon law procefs was formed’ onthe model of the civil 
law: the prelates embracing with the utmoft ardour a method of 
| judicial proceedings, which was carried on in a language un= 
known to the bulk of the people, which banithed the intervention 
me . INP on 


q Vol. I, introd. §. a, 


Tk) 
aS | 


| 
100 PRIVATE Boox Hil. | 


ofa jury (that bulwark of Gothic liberty) and which placed an 
arbitrary power of decifion in the breaft of a fingle man. 


Te proceedings in the ecclefiaftical courts are therefore é | 
gulated according to the practice of the civil and canon laws; or 
rather according to a mixture of both, corrected and new- 2 
delled by their own particular ufages, and the interpolition of the | 
courts of common law. For, if the proceedings in the fpiritual ' 
court be never fo regularly confonant to the rules of the Roman — 
law, yet ifthey bemanifeftly repugnant to the fundamental maxims 
of the municipal laws, to which upon principles of found policy 
the ecclefiaftical procefs ought in every ftate to conform’; (as if 
they require two witnefles to prove a fact, where one will fuffice at | 
common law) in fuch cafes a prohibition will be awarded againft | 1 
them’. But, under thefe reftrictions, their ordinary courfe of — 
proceeding is; firft, by citation, to call the party injuring before i 
them. Then by /ibel, libellus, alittle book, or by articles drawn 
out in a formal allegation, to fet forth the complainant’s ground | 
of complaint. To this fucceeds the defendent’s anfwer upon oaths 
when, if he denies or extenuates the charge, they proceed to 
proofs by witnefles examined, and their depofitions taken down 
in writing, by an officer of the court. If the defendaxiil | 
has any circuntftances to offer in his defence, he muft alfo — 
propound them in what is called his defenfive allegation, t i 
which he is entitled in his turn to the plaintif’s anfwer | 
oath, and may from thence proceed to proofs as well as_his antas 
gonift. The canonical doctrine of purgation, whereby the par- y 
ties were obliged to anfwer upon oath to any matter, however 

criminal, that might be objected againft them, (though long ago, 
overruled in the court of chancery, the genius of the Englith 
jaw having broken through the bondage impofed on it i it’s 7 
‘clerical ai Hee ellors, and aflerted the doétrines of judicial as well 
as civil liberty) continued till the middle of the laft century to be — 
upheld by the fpiritual courts; when the legiflature was obliged 
to interpofe, to teach them aleffon of fimilar moderation. By the | 
= flatute 


rx Warb. alliance. 179. - s 2 Roll. Abr. 300. 303. 
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ftatute of 13 Car. Il. c. 12. it is enacted, that it fhall not be 

lawful for any bifhop, or ecclefiaftical judge, to tender or admi- 
nifter to any perfon whatfoever, the oath ufually called the oath 
‘ew officio, or any other oath whereby he may be compelled to 
confefs, accufe, or purge himfelf of any criminal matter or 
thing, whereby he may be liable to any cenfure or punifhment. 
| When all the pleadings and proofs are concluded, they are re- 
ferred to the confideration, not ofa jury, butofa fingle judge 

who takes information by hearing advocates on both fides, and 
thereupon forms his interlocutory decree or definitive fentence at 
his own difcretion: from which there generally hes an appeal, in 
|the feveral flages mentioned in a former chapter’ ; ; though, if the 


‘fame be pot appealed from 1 in fifteen days, itis final, by the fta- 
} tute 25 Hen. Vill. c. 19. 


Bor the point in which thefe jurifdictions are the moft defec- 
tive, is that of enforcing their fentences when pronounced ; for 
q which they have no other procefs, but that of excommunication : 

| which is defcribed” to be twofold; the lefs, and the greater ex- 
| communication. Thelefs is an ecclefiaftical cenfure, excluding 
) the party from the participation of the facraments: the greater 
proceeds farther, and excludes him not only from thefe but alfo 
| from the company of ail chriftians. But, if the judge of any 
{piritual court excommunicates a man for a caufe of which he 
hath not the: legal cognizance, the party may have an action 
)againft him at common law, and he is alfo liable to be indicted 

at the fuit of the king”. 


Heavy as the penalty of excommunication is, confidered 
in a ferious light, there are, notwithftanding, many obftinate 
or proflicate men, who would defpife the brutum fulmen, © of 
mere ecclefiaftical cenfures, efpecially when pronounced by a 
petty furrogate in the country, for railing or contumelious 
words, fornon-payment of fees, or cofts, or for other trivial 
caufe. Thecommon law therefore compaflionately fteps in to 


their 


t chap. ys. 
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their aid, and kindly lends a fupporting hand to an otherwife 
tottering authority. Imitating herein the policy of our Britifh 
anceftors, among whom, according to Caefar*, whoever were | 
interdicted bythe Druids from their facrifices, “ in numero. im=— 
ct prorum ac feeleratorum habentur : ab its omnes decedunt, aditum 
“© eorum fermonemque defugiunt, ne quid ex contagione incommodi a= 
“. cipiant : Be 11s petentibus jus redditur, neque bonos ullus come | 
© mmunicatur?? And fo with us by the common law an excom=" | 
municated perfon i is difabled to do any ad, that is required to be : 
done by one that is probus et legalts homo. He cannot ferve upon | ! 
juries, cannot be a witnefs in any court, and, which is the worlt | ‘| 
of all, cannot bring an action, either real or perfonal, to recover | 
lands or money fie to him’. Nor is this the whole: for if, 
within forty days after the fentence has been publifhed in che 
church, the offender does. not fubmit and abide by the fentence” 
of the {piritual court, the bifhop may certify fuch contempt to 
the king inchancery. Upon which there iffues out a writ to thet 
fheriff of the county, called, from the bifhop’s certificate, ve | 
nificavit ; or from it’s effect a writ de excommunicato capiendo : and > 
the fheriff fhall thereupon take the offender, and imprifon him 
in the county goal, till he is reconciled to the church, and fuch rt 
reconciliation ceetinee by the bifhop: upon which another writ, i 
de excommunicato deliberando, iffues out of chancery to deliver tnd y 
releafe him*. ‘This procefs feems founded on the charter of fe- | 
-paration (fo often referred to) of William the conqueror. “c OF ; 
<¢ aliquis per fuperbiam elatus ad suftitiam epifcopalem venire noluerity 
*< vocetur femel, Secunda, et tertio: quod fi nec fic ad emendationem ' 
< venerit, excommumeetur ; et, fi opus fuerit, ad hoc vindicandum q 
“<< fortitudo et juftitia regis five vicecomitis adhibeatur.’ Andin cafe ] 
of fubtraction of tithes, amore fummary and expeditious affiftance | 
is given by the ftatutes of 27 Hen. VIII. c.20. and 32 Hen. VIII. t 
Coy which enact, that upon complaint of any contempt or mifbe- | 
haviour to the ecclefiaftical judge by the defendant in any fuit for | 
tithes, any privy counfellor or any two juftices of the peace (mm 


= 
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tn cafe of difobedience to a definitive fentence, any two jutiices 
of the peace) may commit the party to prifon without bail ov 
mainprize, till he enters into a recognizance with fufficient fure- 
ties to givedue obedience to the procefs and fentence of the 
court. Thefe timely aids, which the common and flatute law 
have lent to the ecclefiaftical jurifdiction, may ferve to refute 
that groundlefs notion which fome are too apt to entertain, that 
the courts of Weftminfter-hall are at open variance with thofe 
at doctors’ commons. It is true that they are fometimes obliged 
to ufe a parental authority, in correcting the excefles of thefe in- 
ferior courts, and keeping them within their legal bounds; but 
on the other hand, they afford them a parental afliftance, in re- 
prefling the infolence of contumacious delinquents, and refcuihg 
their jurifdiétion from that contempt, which for want of fufii- 
cient compulfive powers would otherwife be fure to attend it. 


_ TI. 1am™ next to confider the injuries cognizable in the court 
military, or court of chivalry. The jurifdiction of which is de- 
clared by ftatute 13 Ric. II. c. 2. to be this; “ that it hath cog- 
 nizance of contracts touching deeds of arms and of war, out 
«* of the realm, and alfo of things which touch war within the 
«realm, which cannot be determined or difcufled by the com- 
«¢ mon law ; together with other ufages and cuftoms to.the fame 
<c matters appertaining.” So that wherever the common law can 
give redrefs, this court hath no jurifdiction: which has thrown 
it entirely out of ufe as to the matter of contratts, all fuch being 
ufually cognizable in the courts of Weftminfter-hall, if not di- 
rectly, at leaft by fiction of law: as if a contract be made at 
Gibraltar, the plaintiff may fuppofe it made at Northampton ; 
for the locality, or place of making it, is of no confequence with ». 
regard to the validity of the contract. *: 


i, ae HE words, “ other ufages and cuftoms,” fupport the claim 


of this court, 1. To give relief to fuch of the nobility and gen- 
try as think themfelves aggrieved in matters of honour; and 


ri To keep up the diflinction of degrees and quality. Whence 
Ff : mer WW it 
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it follows, that the civil janie of this court of chivalry is 
principally in two points; the redrefling injuries of honour, and 
correcting encroachments in matters of coat-armour, precedencys 
and other diftinctions of families. ou: 5 
As acourt of honour, it is to give fatisfaction to all fuch’as 
are aggrieved in that point ; a point of a nature fo nice and ve 
licate, that it’s wrongs and injuries efcape the notice of the com= 
mon law,and yet are fit to be redreffed fomewhere. Such, for | 
inftance, as calling a man coward, or giving him the lye; for | | 
which, as they are productive of no immediate damage to his | 
perfon or property, no action will lie in the courts at Weftminfter + : 
and yet they are fuch injuries as will prompt every man of fpirit 
to demand fome honourable amends, which by the antient law i 
of the land was appointed to be given in the court of chivalry *, | 
But modern refolutions have determined, that how much fo- | 
ever fuch a jurifdiction may be expedient, yet no action for words 
will at prefent he therein °. And it hath always been moft clearly 
holden‘, that as this court cannot meddle with any thing de- | 
terminable by the common law, it therefore can give no pecus 
niary fatisfaction or damages ; ; inafmuch as the quantity and de- 
termination thereof is ever of common law cognizance. And 
therefore this court of chivalry can at moft order reparation in | 
point of honour; as, to compel the defendant mendacium fibi ipft 
imponere, or to take the lie that he has given upon himfelf, =| 
to ae fuch other oe ee as the laws: of honour Sir re- 


aa héld plea of any fuch won or Shae oe the pall 

is relievable by the courts of the common law. As if a man 

gives another a blow, or calls him thief or murderer; for in 

‘ both thefe cafes the common law has pointed out his proper re-_ 
.. medy by action. wr a 


a Yearbook, 37 Hen. VI. a1. Selden of C. 1. ' 
duels, c. 10. Hal. Hilt. C. L. 37. c Hal. Hift. C. L. 37. a 
b Salk, 533. 7 Mod. ras. 2 Hawk. P. d x Roll. Abr. 128, i 
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4 (Ass to the other point of it’s civil jurifdiction, the redreffing 
of incroachments and ufurpations in matters of heraldy and coat- 
| armour; it is the bufinefs of this court, according to fir Matthew 
| Hale, to adjait the right of armorial enfigns, bearings, cretts, 
| fapporters, pennons, &’c; and alfo rights of place or precedence 
where the king’s patent or act of parliament (which cannot be 
_ overruled by this court) have not already determined it. 


‘Tu. proceedings in this court are by petition, in a fummary 
way ; and the trial not by a jury of twelve men, but by wit- 
-neffes, or by combat*. But as it cannot imprifon, not being a 
court of record, and as by the refolution of the fuperior courts 
it ig now confined to fo narrow and reftrained a jurifdiction, it 
has fallen into contempt and difufe. The marfhalling of coat- 
| armour, which was formerly the pride and ftudy of all the beft 
- families in the kingdom, is now greatly difregarded ; and has 
fallen into the hands of certain officers and attendants upon this 
court, called heralds, who confider it only as a matter of lucre 
and not of juftice: whereby fuch falfity and confufion have crept 
- into their records, (which ought to be the ftanding evidence of 
families, defcents, and coat-armour) that, though formerly fome 
credit has been paid to their teftimony, now even their common 
feal will not be received as evidence in any court of juftice in the 
} kingdom’. But their original vifitation-books, compiled when 

progreffes were folemnly and regularly made into every part of* 
the kingdom, to enquire into the ftate of families, and to re- i cube 
-_gifter fuch marriages and defcents as were verified to them upon a | ee 

oath, are allowed to be good evidence of pedigrees*. And it is fh 

much to be wifhed, that this practice of vifitation at certain pe- 

riods were revived; for the failure of inquifitions po/? mortem, 

by the abolition of military tenures, combined with the negli- 

gence of the heralds in omitting their ufual progrefles, has ren- 

-dered the proof of a modern defcent, for the recovery of an ef- 
Magali s...... O tate 
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tate or facceffion to a title of honour, more difficult*than that of | 
an antient: This ,will be indeed remedied for the future, with | 
refpect to claims ay; peerage, by a late ftanding order of the | 
houfe of lords: directing the heralds to take exaghaccounts and |; 
preferve regular entries of all peers and pecrefles of England, and | 
their refpective defcendants; and’that an exact ote: of ‘cacll 
peer and his family fhall, on the day of his firft admiflion, bé 
delivered to the -houfe by garter, the principal king at arms. But | 
the general inconvenitnce, affecting more private fucceflions, full | 
continues without aremedy. a 


Ul. InjuRres cognizable by the courts maritime, or admis |i 
ralty courts, are the next objeét of our enquiries. Thefe courts | 
have jurifdiction and power to try and determine all maritime 
caufes; or fuch injuries, which, though they are in their nature | 
of common law cognizance, yet being committed on the high | 
feas, out of the reach of our ordinary courts of juftice, are theres | 
fore to be remedied in a peculiar court of their own. All ad= ” 
miralty.caufes mutt be therefore caufes arifing wholly upon the» 
fea, and not within the precinéts of any county’. For the ‘fta- | 
tute 13 Ric. II. c. 5. directs that the admiral and his deputy thall 
not meddle with < any thing, but only things done upon the fea; 
and the ftatute 15 Ric. Il. c. 3. declares that the court of the 
admiral hath no manner of cognizance of any contraét, or of - 
any other thing, done within the body of any county, either by 
land or by water; nor of any wreck of the fea: for that muft 
be caft on land before it becomes a wreck'. But it-is otherwilé 
of things flet/am, jetfam, and ligan ; for over them the admiral | 
hath jurifdiction, as they are in and upon the fea*. If part of): 
any contract, or other caufe of aétion, doth arife upon the fea, 
and part upon the land, the common law excludes the admiralty 
court from it’s jut ifdiction ; for, part belonging properly to on€ 
cognizance and part to sigan the common or general law takes 


cs 
place of the Senate . Therefore though pure maritime acqu AN 
fitions 
na | a 
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fitions, which are earned and become due on the high feas, as 
feamen’s wages, are one proper object of the admiralty jurifdiction, 
even though the contract for them be made upon land”; yet, 
in general, if there bea contract made in England and to be 
executed upon the feas, asa charterparty or covenant that a thip 
fhall fail. to Jamaica, or fhall be in fuch a latitude by fuch aday: 
jor acontract made upon the fea to be performed in England, as 
}a bond made on thipboard to pay money in London or the like ; 
thefe kind of mixed contracts belong not to the admiralty juril- 
didion, but to the courts of common law”. And indeed it hath 
‘been farther holden, that the admiralty court cannot hold plea of 
any contract under feal”. 


|” Anp allo, as the courts of common law have obtained a con- 
current jurifdi@tion with the: court of chivalry with regard to 
foreign contracts, by fuppofing them made in England; fo it is 
no uncommon thing for a plaintiff to feign that acontract, really 
made at fea, was made at the royal exchange, or other inland 
| place, in order to draw the cognizance of the fuit from the 
courts of admiralty to thofe of Wefiminfter-hall °. -This the ci- 
vilians exclaim againft loudly, as inequitable and abfurd; and 


| fir Thomas Ridley ‘hath very gravely proved it to be impoffible; — 
for the fhip in which fuch caufe of aétion arifes to be really at the : 
| royal exchange in Cornhill, But our lawyers jultify this fiction, 


by alleging as before, that the locality of fuch contracts is not at 
all effential to the merits of them; and that learned civilian him- 
{elf feems to have forgotten how much fuch fictions are adopted 


and encouraged in the Roman law: that a fon killed in battle 
4s fuppofed to live for ever for the benefit of his parents’; and 
that, by the fiction of poftliminium and the lex cornelia, captives, 


when freed fram bondage, were ‘held to have never been prifon- 


\ UAE a ok ° > . . a & oe 
ers °, and fuch as died in captivity were fuppofed to have died in 
| their own country’. } 
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Were the admjral’s court hath not original jurifdiction of 
the caufe, though there fhould arife in it a queftion that is pro-_ 
per for the cognizance of that court, yet that doth not alter nor — 
take away the exclufive jurifdiction of the common law’. And’ 
fo, vice verfa, if it hath jurifdiction of the original, it hath alfo } 
jurifdiction of all confequential quettions, though properly de-— 
terminable at common law“. Wherefore, among other reafons, , 
a fuit for beaconage of a beacon ftanding on a rock in the fea’ | 
may be brought in the court of admiralty, the admiral having =| 
an original jurifdiction over beacons”. In cafe of prizes alfo in) | 
time of war, between our own nation and another, or between | 
two other nations, which are taken at fea, and brought into our 
ports, the courts of admiralty have an undifturbed and exclufive | 
jurifdiction to determine the fame according to the law of nations". ) 


oa 


T we proceedings of the courts of admiralty bear much re- | 
femblance to thofe of the civil law, but are not entirely founded | 
thereon: and they likewife adopt and make ufe of other laws, — 
as occafion requires ; fuch as the Rhodian law, and the laws of | 
Oleron’. For the law of England, as has frequently been ob- — 
ferved, doth not acknowlege or pay any deference to the civil 
law confidered as fuch; But merely permits it’s ufe in fuch cafes 
where it judged it’s detérminations equitable, and therefore: ' 
blends it, in the prefent inftance, with other marine laws: the - 
‘whole being corrected, altered, and amended by acts of parlia- _ 
@ ment and common ufage; fo that out of this compofition a body _ 
‘of jurifprudence is extracted, which owes its authority only to 
it’s reception here by confent of the crown and people. The Pe 
procefs in thefe courts is frequently by arreft of the defendant’s | : 
perfon*; and they alfo take recognizances or ftipulation of cer 
tain fidejuffors in the nature of bail*, and in cafe of default may 


imprifoa | 
vy Comb. 462. _-*y Hale, Hit. G. L. 36. Co. Litt. rx. | 
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mprifon both them and their principal’, They may alfo fine 
andimprifon for a contempt in the face .of the court’. And all 
phis is fupported by immemorial ufage, grounded on the neceflity 
pf fupporting a jurifdi@ion fo extenlive*; though oppofite to 
the ufual doctrines of the common law: thefe being no courts 
of record, becaufe in general their procefs is much conformed 
to that of the civillaw’. 


| IV. I am next to confider fuch injuries as are cognizable by 
the courts of the common law. And herein I fhall for the 
prefent only remark, that all poflible injurics whatfoever, that 
did not fall within the cognizance of either the ecclefiaftical, 
military, or maritime tribunals, are for that very reafon within 
Jthe cognizance of the commen law courts of juftice. For it is 
Ja fettled and invariable principle in the laws of England, that 
Jevery right when with-held muft have a remedy, and every in- 
jury it’s proper redrefs. ‘The definition and explication of thefe 
“‘pumerous injuries, and their refpective legal remedies, will em- 
| ploy our attention for many fubfequent chapters. But, before 
-we conclude the prefent, I fhall jufi mention two fpecies of in- 
juries, which will properly fall now within our immediate con- 
‘fideration : and which are, either when juttice is delayed by an 
inferior court that has proper-cognizance of the caufe; or, when 


cide the merits without a legal authority. 
remedied either by writ of procedendo, or of mandamus. A writ 


of procedendo ad judicium, iffues out of the court of chancery, 
LN ere judges of any court do delay the parties: for that they. 
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{ach inferior court takes upon itfelf to examine a caufe and de-' 


1. THE firft of thefe injuries, refufal or neglect of juftice, is 


will not give judgment, either on the one fide or on the other, ° 


ght fo todo. In this cafe a writ of procedendo fhall 


manding them in the king’s name to proceed to - 


; thout fpecifying any particular judgment, for 
Ses os that 


ta, Mrmr, 
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that (if erroneous) may be fet alidein the Couee of appeal, or by | 
writ of error or falfe judgment: and, upon farther neglect or re-. 
fufal, the judges of the inferior court may be punifhed for their 
contempt, by writ of attachment returnable in the king’ 8 bench 
or common pleas’. yas 5|| 7 


A watt of mandamus is, in general, a command iffuing in 
the king’s name from the court of king’s bench, and directed to. j 
any perfon, corporation, or inferior court of judicature, withiai a| 
the king’s dominions ; requiring: them to do fome particular thing © 
therein “pceined: which appertains to their office and duty, and 
which the court of king’s bench has previoufly determined, or | 
at leaft fappofes, to be confonant to right and juitice. Itis ahigh | 
prerogative writ, of a molt extenfively remedial nature; and may) | 
be iflued in fome cafes where the injur ed party has alfo another — 

more tedious method of redrefs, as in the cafe of admiffion or 
reflitution to an office; but it iffues in all cafes where the party) 
hath aright to have any thing done, and hath no other fpecific) | 
means te compelling its performance. A mandamus, therefore | 
lies to compel the admiflion or reftoration of the party ‘applying, 
to any office or franchile of a public nature whether {piritual or) 
temporal ; to academical degrees; to the ufe of a meeting. 
houfe; <*c: it lies for the production, infpection, or delivery.) | 
‘of public books and papers ; for the furrender of the regalia of } 


q 


a corporation ; to oblige bodies corporate to afix their common 

feal ; to compe: the at ding of acourt; and for an infinite numag 
_ber A other purpofes, which it is impoflible to recite minutely. ; 

But at prefent we are more particularly to remark, that it flues’ 
to the judges of any inferior court, commanding them to do jue 
tice according to the powers of their office, whenever:the fame 5 
is delayed. Robi itis the peculiar bufinefs er the court of king’s 
bench, to fuperintend all other inferior tribunals, and chercinflal 
inforcethe dueexercife ofthofe judicial or minifterial powers, with 
which the crown or legiflature have invefted them: and this, not | | 
only by: reftrainin g their excelles, but alfo by quickening their nea | 
ite | ligencey! 7 
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ligence, and obviating theit denial of juftice. A mandamus may 
therefore be had to the courts of the city of London, to enter up 
judgment*; to the fpiritual courts to grant an adminiftration, 
to fwear a church-warden, and the like. This writ is grounded 
on a fuggeftion, by the oath of the party injured, of his own 
right, and the denial of juftice below: whereupon, in order more 
fully to fatisfy, the court that there is a probable ground for fuch 
interpofition, a rule is made (except in fome general cafes, where . 
the probable ground is manifett) directing the party complained 
of to fhew caufe why a writ of mandamus {hould not iffue: and, 
if he fhews no fufficient caufe, the writ itfelf is iffued, at firft ia 
the alternative, cither todo thus, or fignify fome reafon to the 
contrary; to which areturn or anfwer, muit be made at a cer- 
tain day. And, if the inferior judge, or other perfon to whom 
the writis directed, returns or fignifies an infufficient reafon, then 
there iffuesin the fecond place a peremptory mandamus, to do the 
thing abfolutely ; to which no other return will be admitted, but 
a certificate of perfeét obedience and due execution of the writ. 
If the inferior judge or other perfon makes no return, or fails 
in his refpect and obedience, he is punithable for his contempt’ 
by attachment. But, if he, at the firft, returns a fufficient caufe, 
although it fhould be falfe in fact, the court of king’s bench will 
not try the truth of the fact upon affidavits; but will for the pre- 
fent believe him, and proceed no farther on the mandamus. But 
then the party injured may have an action againft him for his 
falfe return, and (if found to be falfe by the jury) fhall reco- 
ver damages equivalent to the injury fuftained ; together with a 
remptory mandamus to the defendant to do his duty. Thus 
for the injury of neglect or refufal of juttice. 


Tue other injury, which is that of encroachment of ju- 
ri diction, or calling one coram non yudice, to anfwer in a court. 
that has no-legal cognizance of the caufe, is alfo a grievance, for 

ich the common law has provided a remedy by the writ of 
ghibition. me 
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| A PROHIBITION is a writ iffuing properly only out of the}: 
court of king’s bench, being the king’s prerogative writ; but, for} 
the furtherance of juftice, it may now alfo be had in fome cafes} 
out of the court of chancery", common pleas', or exchequer *}], 
direéted to the judge and parties of a fuitin any inferior cours) 
commanding them to ceafe from the profecution thereof, upon} 
a fuggeftion that either the caufe originally, or fome collateral 
matter arifing therein, does not belong to that jurifdiction, but} 
to the cognizance of fome other court. This writ may iflue ei-| 
ther to inferior courts of common law; as to the courts of the} 
counties palatine or principality of Wales, if they hold plea of} 
land or other matters not lying within their refpective franchi-| 
fes!; to the county-courts or courts-baron, where they attempt 
to hold plea of any matter of the value of forty fhillings”™: or it) 
may be directed to the courts chriftian, the univerfity courts, the! 
court of chivalry, or the court of admiralty, where they concern’ 
themfelves with any matter not within their jurifdiction ; as if 
the firft fhould attempt to try the validity of a cuftom pleaded, 
or the latter a contract made or to be executed within this king- 
dom. Or if, in handling of matters clearly within their cogni- 
zance, they tran{ferefs the bounds prefcribed to them by the laws 
of England; as where they require two witnedffes to prove the 
“payment of a legacy, a releafe of tithes", or the like; in fuch’ 
oe cafes alfo a prohibition will be awarded. For, as the fact of 
ix figning a releafe, or of actual payment, 1s not properly a fpi- 
a é ritual queftion, but only allowed to be decided in thofe courts, 
becaufe incident or acceflory to fome original queftion clearly’ 

. within their jurifdiction ; it ought therefore, where the two laws! 
differ, to be decided not according to the fpiritual, but the tem: 
| poral law; elfe the fame queftion might be determined different’ 
“ways, according tothe court in which the fuit is depending : an 


1 


“impropriety, which no wife government can or ought to endure, 
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at which is thererorea eround of pr ohibition. And, if either the 
ibdge or the party fhall proceed after fuch pr aa stioas an attach- 

ment may be had againit them, to punifh them for the contempt 
ae the difcretion of the court that awarded it"; and an action 


4 ill . againft them, to repair the party injur ed in damages. 


t 


_ So long as the idea continued among the cler alt that the ec- 
pi ceanical flate was wholly independent of the civil, great 
firnggles were conftantly maintained bet ween the temporal courts 
and the fpiritual, concerning the writ of prohibition and the 
proper objects of it; even froin the time of the conftitutions o 
Clarendon made in oppofition to the claims, of arch-bilhop Beck: 
et in 10 Hen. Il, to the exhibition of certain articles ae coth- 
plant to the king by arch-bithop Bancroft in 3 Jac. I. on be- 
half of, the ecclefiattical courts: from which, and from the an- 
{wers to them figned by all the judges of Weftmintter-hall’, 
much may be collected concerning the reafons of granting and 
methods if proceeding upon pr auibiicns. A Mort fummary of 
tie latter is as follows. The party aggrieved in the court below 
applies to the fuperior court, eta hosel in a, fuggeftion upon 
record the nature and caufe of his complaint, in being drawn ad 
aliud examen, by a jurifdiction or manner of procefs difallowed 
by the laws of the kingdom: upon which, if the matter alleged 
appears to the court to be fufficient, the writ of prohibition im- 
mediately iffues; commanding the judge not to hold, and the 
party not to profecute, the plea. But fometimes the point may 
be too nice aad doubtful to be decided merely upon a motion: 
: then, for the more folemn determination of the queftion, 
rty applying for the prohibition is directed by the court to 
é in prohibition; that is, to profecute an action, by filing — 
ration, againft the other, upon a fuppofition, or fiction, ~ 
le has proceeded in the fuit below, notwithitanding the writ 
ae hibition. And if, upon demurrer and argument, Bi court 
fhall finally be of opinion, that the matter fugeeted 3 is a good 
and fuflictent ground of prohibition in point of law, then judg- 
1B. Vor. It P hietie ~ ment 
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ment with nominal damages fhall be given for the party com= 
plaining, and the dviondants and alfo the inferior court, fhall be | 
prohibited from proceeding any farther. On the other hand, if 
the fuperior court fhall think it no competent ground for reftrain=) 
ing ieitdemor jurifdiction, then judgment fhall be given againft | 
him who applied for the prohibition in; the court. above, anda 
writ of con/fultation thall be awarded; fo called, becaufe, upo 
deliberation and confultation had, the judges find the prohibi-) 
tion to be ill founded, and therefore by this writ they return the 
caufe to it’s original juritdiction, to be there determined, in the 
inferior court. ane even in ae, cafes, the writ . prohi-” | 


ground be a proper one in point of Jaw, for granting the prohi- 
bition, yet, if the fac? that gave rife to it be afterwards falfifie 
the caufe fhall be remanded to the prior jurifdiction. If, for in- |. 
ftance, a cuftom be pleaded in the fpiritual court; a prohibitio 
ought to go, becaufe that court has no authority to try it: but” 
if the fact of fuch a cutlom be brought to a competent trial, ' 
and be there found falfe, a writ of confultation will be granted. | 
For this purpofe the party prohibited may appear to the prohibi- 
tion, and take a declaration, ( which mutt always purfue the fug= ' 
geftion) and fo plead to iffue upon it: denying the contempt, and. 4 
traverfing the es upon which the prohibition was grounded : 
and, if that iffue be found for the defendant, he fhall then have 
pra writ of confultation. The writ of confiltation: may alfo be, | 
Gn ‘and is frequently, granted by the court without any ation q 
ae brought; when, after ‘a prohibition iffued, upon more mature 
confideration the court are of ge: that the matter fuggetted | 
ig nota good and fuflicient ground to ftop the proceedings below. | 
Thus careful has the law been, in compelling the inferior court 
to do ample and {peedy juftice; in preventing them from tranfs | 
gretling their due bounds; and in allowing them the undifturbed 
“cognizance of fuch caufes as by right, founded on the ulage of 


the kingdom or act of parliament, do properly belong to their 
jurifdiction. has 
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CHAPTER THE EIGHTH. 


Os WRONGS, AND THEIR REMEDIES, respecTING 
Pre RIGH?S or PERSONS. 
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ry HE former chapters of this part of our commentaries 
having been employed in defcribing the feveral methods 
of redrefling private wrongs, either by the mere act of the par- 
ties, orthe mere operation of law; and in treating of the na- 
ture and feveral {pecies of courts ; together with the cognizance 
of wrongs or injuries by private or fpecial tribunals, and the 
| public ecciefiaftical, military, and maritime juri{dictions of this 
kingdom: I come now to confider at large, and in amore par- 
ticulat manner the refpective remedies in the public and general 
courts of common law for injuries or private wrongs of any de- 
nomination whatfoever, not exclufively appropriated to any: of » 
ee former tribunals. And herein! fhall, frit, define the feve= «_ 
ral injuries cognizable by the courts of common law, with the 
‘refpective remedies applicable to cach particular injury: and 
“hall, fecondly, defcribe the method of purfuing and obtaining 
remedies in the feveral courts. 


I 


‘then, as to the feveral injuries cognizable by the courts 

on law, with the refpeciive remedies applicable to each 

| particular injury. And, in treating of thefe,  fhall at prefent 
confine myfelf to fuch wrongs as may be committed in the mu- 
tual intercourfe between fubject and fubje@t ; which the king as 
the fountain of juftice is officially bound: to. redrefs in the or- 
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dinary forms of law: veferving fuch injuries or encroachments 
as may occur between the crown and the fubject, to be ditt 
tinctly confidered hereafter; as the remedy in fuch cafes 15 gene 
rally of a peculiar and eccentrical nature, 

Now, as all wrong may be confidered as merely a privation 0 
yight, the one natural remedy for every fpecies of wrong is tht 
being putin polleflion of that night, whereof the party injured 1 i 
deprive -d. This may either be effected by a fpecific delivery © 
reftoration of the fubject-matter in difpute to the legal owner 
as when lands or perfonal chattels are unjuflly withheld or inVa= 
ded ; or, where that is not a poflible, or at leaft not an adequate, 


’ remedy, by. making the fufferer a pecuniary fatisfation in da 


mages; as in cafe of aflault, breach of contract, ec: to whic 
damages the party injured has acquired an incomplete or inchoate) 
right; “the inftant he receives the i injury’; though fuch right be 
not fully afcertained till they are affefled by the intervention o 


the law. The inftruments whereby this remedy is obtained 


Cv hich are fornetimes confidered in the light of the remedy ite 


felf) are a diverfity of fuits and actions, which are defined by the 
mirrour ° to be “ the lawful demand of one’s nights or as Brace 
ton and Fleta exprefsit, in the words of Jultinian®, jus polqun q 
di in judicio quod alicut debeturs i 


Tue Romans introduced, pretty early, fet oun for actions | 


-. and \fuits in their law, after the example of the Greeks; andy 
‘made it a rule, that ssi injury fhould be redrefled by it’s prope 


remedy only. ‘ Adiones, fay the pandects, compoftae funt, gu 
«© bus inter fe homines difceptarent, quas actiones ne populus pro 


6 vellet inflitueret, certas folenne/que effe voluerunt*.” The form 


of thefe actions were originally preferved in the books of the po: 
tifical college, as choice and ineitimable fecrets, till one Cnei 
. Flavius, the fecretary of Appius Claudius, ftole a copy and pu 


So Sted them to the people’. The concealment was ridiculou 
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ut the eftablifiment of fome ftandard was undoubtedly necef- 
i OA he 4 a . i 
fary, to ix the true ftate of a queftion of right; left in a long 


ch 


and arbitrary procefs it might be fhifted continually and be at 
jength no longer difcernible. Or, as Cicero exprefles it’, “* /unt 
« jura, funt formulae, de omnibus rebus conftitutae, ne quis aut in 
© genere injurae, aut in ratione achionis, errare pofit. Expreffae 
“ enim funt ex umufcuujque damno, dolore, incommedo, calamitatae, 
¢ injuria, publicae a praetore formulae, ad quas privata lis accom- 
& ‘modatur.’” And in the fame manner our Bracton, {peaking of 
the original writs upon which all our actions are founded, de- 
clares them to be fixed and immutable, unlefs by authority of 
parliament®. And all the modern legiflators of Europe. have | 
found it expedient, from the fame reafons, to fall into the fame or 
a fimilar method. With us in England the feveral fuits, or re- 
medial inftruments of juftice, are from the fubject of them dif- 
tinguifhed into three kinds ; actions perfonal, real and mined. 


PeERsoNAL adions are fuch whereby a man claims a debt, or 
perfonal, duty or damages in lieu thereof ; and, likewife, whereby | 
aman claims a fatisfaction in damages for fome injury done to his 
perfon or property. The former are faid to be founded on con- 
tracts, the latter upon forts or wrongs: and they are the fame 
which the civillaw calls “* adfiones in perfonam, quae adverfus eum 
« intenduntur, qui ex contractu vel delicto obligatus eft aliquid dare 
«el concedere”. Ofthe former nature are all actions upon debt 
r promifes ; of the latter all actions for trefpafles, nufances, 
[ar Its, defamatory words, and the like. 


yw 


“AL actions, (or, as they are called in the mirror’, feodal 
3) which concern real property only, are fuch whereby the 
ntiff, here called the demandant, claims title to have any 
s or tenements, rents, commons, or other hereditaments, in 
) Wit Fee= + 
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fee- fimple, fee-tail, or for term of life. By thefe actions for 
merly all difputes concerning real eftates were decided: but the 
are now pretty generally laid afide in practice, upon account of 
the great nicety required. in their management, and the incoy 
venient length of their procefs: a much more expeditious m 
thod of trying titles being fince introduced, by other actions pe 
fonal and mixed. 


Mixep actions are fuits partaking of the nature of the oth 1 
two, wherein fome real property is demanded, and alfo perfona 
damages for a wrong fuftuined. As for inftance, an action 
watte: which is browne by him who hath the inheritance, 
remainder or evenhior againft the tenant for life, who hat 
committed wafte therein, to recover not only the land watte 
which would make it mckely a real action; but alfo treble d a 
mages, in purfuance of the ftatute of Glocefter*, which is_ 
perfonal recompence ; and fo both, being joined top dend 

 minate it a mixed action. 


Unver thefe three heads may every fpecies of remedy 
fait or a¢tionin the courts of common law be comprized. B 
in order effectually to apply the remedy, it is firft neceflary | 
-afcertain the complaint.. I proceed therefore now to enumeraté; 
the feveral kinds, and to enquire into the relpective natures, 
all private wrongs, or civil: injuries, which may be offered to t 
rights of either a man’s perfon or his property; recounting 

the fame time the refpective remedies, which are furnithed | 
the law for every infration of right. But1 muft firft beg leav 
‘to premife, that all civil injuries are of two kinds, the one wit 
“gut force or violence, as {lander or breach of contract; the oth 
coupled with force and violence, ‘as batteries, or falfe imprifo 
ment!. Which latter {pecies favour fomething of the crimin 
kind, being always attended with fome violation of the peace a 
for which in ftri€tnefs of law a fine ought to be paid to the king, 
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as well as private fatisfaction to the party anjured™. And this 
diftinction of private wrongs, into injuries with and without fore es 
we fhall find to run through all the variety of which we are nov 
to treat. In confidering of which, | {hall follow the fame me- 
hod, that was purfued ith regard to the diftribution of rights: 
For as thefe are nothing elfe but an infringement or br cath of 
thofe rights, which we have before laid don and explained, it | 
will follow that this negative fyftem, of wrongs, muft corref- 
pond and tally with the former pofitive fyftem, of rights. As 
therefore we divided" all rights into thofe of per/ons, “and thofe 
of things, fo we muft make the fame general diftribution of in- 
juries into fuch as affect the rights of perfins, and fuch as alfect 
Hie eg of property. 


| F HE rights of cali we may remember, were diftributed 
nto abjolute and relative: abjolute, which were fuch as apper 
rained and belonged to private men, confidered merely as indi- 
viduals, or fingle perfons; and re/ative, which were incident to 
them as members of fociety, and connected to each other by va- 
rious ties and relations. And the abfolute rights of each indivi- 
dual were defined to be the right of perfonal fecurity, the right 
of perfonal liberty, and the right of private property: fo that 
the wrongs or injuries affecting them muft confequently be of a 
sovrefpondent nature. 


. As to injuries which eg the perfonal fecurity of indivi- . 
( they are either injuries againft their lives, their limbs, 
t epestics, their health, or their reputations. 


Wi ru regard to the firt fabdivifion, or injuries affeding 
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2, 3. [ux two next fpecies of injuries, affecting the limbs | 
er bodies» of individuals, I fhall confider in one and the fame}! 
view. Andthefe may be committed, 1. By threats and menaces} 
of bodily hurt, through fear of which a man’s bufinefs is inter- 
Tupted. A menace along, without a confequent eee | | 
makes not the injury; but, to complete the wrong, there mutt B 
both of them together®. The remedy for this is in adn 3) aa| | 
mages, tobe recovmhed by action of tre/pafs vi et armis”, this bed 
Ing an inchoate, though not an abfolute, violence. 2. By affault 5 | 
which is an attempt or offer to beat another, without see | 
him: as if one lifts up his cane, or his fit, in a threatning mane] 
ner at another; or ftrikes at him, but miffes pone ; this is an - affaule | 
infultus, wh hich Finch? defeated to be “ an unlawful fetting up: =| 
“¢ on one’s perfon.”’ ‘This alfo is an inchoate violence, amounting | 
confiderably higher than bare threats; and therefore, though n6| 
actual fuffering is proved, yet the party injured may have redrefg. 
by action of ¢re/pa/s vi et armis ; wherein he fhall recover damag 
as a compenfation for the injury. 2. By battery; which is thea 
lawful beating of another. The leaft touching of another’s perfon 
ee or rite anger, S a battery; for the law cannot draw the 


prohibited whe five and auen {tage of it: every man’s perfon 
. being facred, and no ‘other having ‘ aright to meddle with it, in 
any the flichtett manner. And terctone upon a fimilar principle: 
the Cornelian law dei Sakti prohibited oe Wek as well ; as vers | 


his child, his Tahal or his in dacien So alfo on ‘ite pie . 
of felf-defence : for if one ftrikes me firft, or even only affaul 


me, I may eh in ey own defence ; ; and if fued aay it, may 
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ginal aflault that occafioned it. So likewife in defence of my 
goods or pofleilion, if a man endeavours to deprive me of them; 
I may juftify laying hands upon him to prevent him ; and in cafe 
he perfifts with violence, I may proceed to beat him away’. Thus 
tooin the exercife of an office, as that of church- warden or bea- 
die, a man may lay handsupon another to turn him out of church, 
and prevent his difturbing the congregation’. And, if fued for 
this or the like battery, he may fet forth the whole cafe, and plead 
that he laid hands upon him gently, molliter manus impofuit, for 
this purpofe. On account of thefe caufes of juftification, battery 
is defined to be the unlawful beating of another; for which the 
remedy is, as for affault, by action of tre/pa/s w et armis: wherein 
the jury will give adequate damages. 4. By wounding ; which 
confifts in giving another fome dangerous hurt, and is only an ag~ 
gravated fpecies ofbattery. 5. By mayhem; which is an injury 
ftill more atrocious, and confifts in violently depriving another of 
the ufe of a member proper for his defence in fight. _ Thisisa 
battery, attended with thisageravating circumftance,that thereby 
the party injuted is for ever difabled from making fo good a de- 
fence againft future external injuries, as he otherwife might have 
done. Among thefe defenfive members are reckoned not only 
arms and legs, but a finger, an eye, and a fore-tooth*, and alfo 
fome others". But the lofs of one of the jaw-teeth, the ear, or 
the nofe, 1s no mayhem at commom law; as they can be of no mo 
ufe in fighting. The fame remedial action of trepafs vi et armis 
ies alfo to recover damages for this injury; an injury, which. 
(when wilful) no motive can jullify, but neceflary felf-preterva- 
tion. If the ear be cut off, treble damages is given by ftatute 
37 Hen. VIIL.c. 6. though this is not mayhem at common law. 
And here I muft obferve, that for thefe four laft injuries, affault, 
battery, woundin g,and mayhem, an indictment may be brought as 
well as an aGtion; and frequently both are accordingly profecuted 
the one’atithe fuit of the crown for the crime againft the public; 
Vora lll. Q othe 
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the other at the fuit of the party injured, to make tad a repara- 
tion in damages. 
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4. Iyyurtzs, affecting a man’s health, are where by any une 
wholtome practices of another a° man fuftains any apparent 
damage in his vigaE or conititution-. As by felling him bad pro- 
vifions or wine”; by the exercife of a noifome trade, which |; 
infects the air in his neighbourhood’; or by the neglect or un- | 
fkilfal management of his phylician, itrgenn or apothecary. 
For ic hath been folemnly retolved’, that mala praxis is a great 
mifdemefnor and offence at common law, whether it be for Cue 
riofity and experiment, or by neglect ; becaufe it breaks the 
truit which the party had placed in his phylfician, and tends to | 
the patient’s deitruction. Thus alfo, in the civil law’, neglect | 
or want of {kill in phytficians and furgeons “ culpae adnumeran- | 
“ tur; veuti fi medicus curationem dereliquerit, male quempiam fe- | 
“ cuerit, aul perperam ei medicamentum dederit.” Thefe are wrongs | 
or injuries unaccompanied by force, for which there isaremedy | 
in damages by a fpecial action of tre/pa/s, upon the cafe. This » 
action, of tre/pafs, or tranfgreflion, on the cafe, is an univerfal 
remedy, given for all perfonal wrongs and injuries without force; 
fo called, becaufe the plaintiff’s whole cafe or caufe of complaint 
is fet au at length in the original writ*. For though in gene-| 
ral there are methods preferibed and forms of action previouily | 
feitied, for redreffing thofe wrongs which moft ufually Occurs | } 
and in which the very act itfelf is immediately prejudicial or in- ° 

jurious to the plaintfi’s praee or property, as battery, oon ea | 
ment of debts, detaining one’s goods, or the like; yet where | 
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_ja For example: “* Rex vicecomiti falutem. 
* Si A fecerti te fecurum de clamore {uo profe- 
© guendo, tunc pone per vadium et faloos ple- 
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** Beuram fuam circa oculum praeditium tam 
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| any fpecial confequential damage arifes which could not be Sores 
feen and provided for in the ordinary courte of juftice, the party 
injured is allowed, both by common law and the flatute of 
“Wellm. 2. c. 24. to bring'a {pecial action on his own cafe, by a 
writ formed according to the peculiar circumftances of his own 
particular grievance’. For wherever the common law gives a 
right or prohibits an injury, it alfo gives a remedy by action*; 
and therefore, wherever a new injury is done, a ncw method of 
remedy mutt be purfued*. And it is a fettled diitinction®, that 
where an act is done which isin itielf an immediate inyury to an- 
_other’s perfon or property, there the remedy is ufally by an ac- 
tion of trefpafs wi ef armis: but where there is no act done, but 
only a culpable omiffion ; or where the act is not immediately 
injurious, but only by canjequence and collaterally ; there no action 
of trefpafs vi ef armis will he, but an action on the {pecial cafe, 


for the damages confequent on fuch omiilion or act. 


5. LasTLy3 injuries affecting a man’s reputation or good 
| naméare, firft, by malicious, {candalous, and flanderous words, 
tending to his damage and derogation. As if a man, malicioufly 
and falfely, utter any flander or falfe tale of another: which 
may either endanger him in law, by impeaching him of fome 
heinous crime, as to fay that a man hath poifoned another, oris 
perjured’ ; or which may exclude him from fociety, as to charge 
him with having an infectious difeafe ; or which may impair or 
hurt his trade or livelyhood, as to calla tradefman a bankrupt, 
a phyfician a quack, or a lawyer a knave’. Words fpokenin 
derogation of a peer, a judge, or other great officer of the 
realm, which are called /candalum magnatum, are held to be ftill 
more heinous"; and, though they be fuch as would not be ac- 
tionable in the cafe of a common perfon, yet when fpoken in 
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an atrociousinjury : which is redrefled by an action on the cafe. 
founded on many antient ftatutes'; as well on behalf of the 
crown, to inflict the punifhment of imprifonment on the flan-” | 
derer, «as on behalf of the party, to recover damages for the in- | 
jury faftained. Words allo tending to fcandalize a magiltrate, or |} 
-perfon in a public truit, are ae ava more highly injurious than) | 
when fpoken of aprivateman*. It is faid, that formerly no ac- | 
tions were brought for words, unlefs the flander was fuch, as (ify 
true) would endanger the life of the object of it’. But, too great! 
encouragement, being given by this lenity to falfe and mialicioulll 
3 aie itis now held that for fcandalous words of the feve-7 | 
al fpecies before-mentioned, that may endahger a man in law, | 
al exclude him from fociety, may impair his trade, or may) 
affect a peer of the realm, @ magifirate, or onein public truft, 4 . 
an action on the cafe may be had, without proving any particu-/)| 
lar damage to have happened, but merely upon the srobabilityail 
that it might happen. But with regard to words that do not#| 
ge apparently, and upon the face of them, import fuch defa- { 
mation as will of courfe be injurious, it is neceffary that thee 
ance fhould aver fome particular damage to have ‘happened ; | 
which is called laying his action with a per quod. As if I iy 
that fuch aclergyman is a baftard, he cannot for this bring any 
action againft me, unlefs he can thew fome fpecial lofs « item 
in which cafe he may bring his action againit me, for faying hey 
was a baitard, per quod he loft the prefentation to fuch a living™, 
In like manner to flander another man’s title, by fpreading fac 
injurious reports as, if true, would deprive him of his eftate (as . 
to call the iffue in tail, or one who hath land by defcent, abaitard ye ' 
is actionable, provided any fpecial damage accrues to the prom 4 
prietor thereby ; as if he lofes an ePher anes of felling the land?,” 
But mere fcurrility, or opprobrious words,which neither in them- i | 
felves import, nor are in fact attended with, any injurious effeéts, | 4 
will not fupport an action. So fcandais, which concern matters) 


merely | 
| vd 
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aerely fpivitual, as to call a man heretic or adulterer, are cogni- 
table only in the ecclefiaftical court®; unlefs any temporal 
Jamage : enfues, which may be a forbade for a per ae 
MVords of heat and paffion, as to calla man rogue and rafcal, 
woductive of no ill confequence, and not of any of the site 
ous fpecies before-mentioned, are not actionable; neither are 
vords {poken in a friendly manner, as by way of advice, admo- 
ition, or concern, without any tincture or circumftance of ill 
vill: for, in both thefe cafes, they are not malicioufly fpoken, 
vhich is part of the definition of flander’. Neither (as was 
formerly hinted’) are any reflecting words made ufe of in legal 
rroceedings, and pertinent to the caufe in hand, a fuflicient caufe 
)f action for flander’. Alfo if the defendant be able to juttify, 
ind prove the words to be true, no action will lie *, even though 
jpecial damage hath enfued : for then it is no ‘flander or falfe tale. 
W\sif I can prove the tradefman a bankrupt, the phyfician a. 
Iiuack, the lawyer aknave, and the divine a heretic, this will 
Iicitroy their refpective actions: for though there may be damage 
ufficient accruing from it, yet, if the fact be true, it is et 
rbfque injuria ; and where there is no injury, the law gives no 
remedy. And this is agreeable to the reafoning of the civil law‘: 
* eum, qui nocentem infamat, non eff aequum et bonum ob eam rem con- 
© demnari; deli@a enim nocentium nota effe oportet et expedit.” 


; 
| 
} 
1] 
: 
| 


A sEconD way of affecting a man’s reputation is by 


}rinted or written libels, pictures, figns, and the like; which 
Jet him in an odious or ridiculous “ light, and ‘thereby dimi- 


}iith his reputation. With regard to libelsin general, there are, 


as in many other cafes, two remedies ; one by indictment and 
another by action. The former for the public offence; for 


very libel has a tendency to break the peace, or-provoke others 
}-o break it; which offence is the fame whether the matter con- 


tained 
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tained be true or falfe; and therefore the defendant, on an in-} 
gictment for publishing a libel, is not allowed to allege the truth |) 
of it by way of juftification”. But in the remedy by action on} 
the cafe, which is to repair the party in damages for the injury 
done him, the defendant may, as for words /poken, juftify the | 
the truth of the facts, and thew that the plaintiff has received no} 
injury at all’. What was faid with regard to words fpoken, will 
alfo hold in every particular with regard to libels by writing or | 
printing, and the civil a€tions confequent thereupon : but as to| 
figns or pictures, it feems neceflary always to thew, by proper} 
innuendo’s and averments of the defendant’s meaning, the tmport| 
and application of the feandal, and that fome fpecial damage hast 
followed; otherwife it cannot appear, that fuch libel by picture} 
was underftood to ve levelied at the plainciff, or that it was ate 
tended with any actionable confequences. ’ 


I 
} 


i 
A turrp way of deftroying or injuring a man’s reputation 
js, by preferring malicious indictments or profecutions againft’ 
him; which, under the mafk of juftice and public fpirit, are! 
fometimes made the engines of private fpite and enmity. For 
this however the law has given a very adequate remedy in damages 
either by an action of con/piracy’, which cannot be brought 
but againft two at the lezft; or, whichis the more ufual ways, 
by a {pecial action on the cafe for a falfe and malicious profecus 
tion’. In order to carry on the former, (which gives a recom- 
penfe for the danger to which the party has been expofed) it is 
neceflary that the plaintiff fhould obtain a copy ofthe record of 
his indi@ment and aquittal ; but, in profecutions for felony, it 
is ufwal to deny a copy of the indiétment, where there 1s any, 
the leaft, probable caufe to found fuch profecution upon*, For 
st would be a very great difcouragement tothe public juftice of 
the kingdom, if profecutors, who hada tolerable ground of fuf- 
picion, were liable to be fued at law whenever their indictments 
mifcarried. 
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mifcarried. But an attion for a malicious profecution may be 
founded on fuch an indictment whereon no acquittal can be; as 
it it be rejected by the grand jury, or be coram non judice, or be 
nfufliciently drawn. For it is not the danger of the plaintiff, 
but the fcandal, vexation, and expenfe, upon which this action 
's founded®. However, any probable caule for preferring it is 
‘uflicient to juftify the defendant. 

_ Tl. We are next to confider the violation of the right of 
perfonal liberty. This is effected by the injury of falfe impri- 
fonment, for which the law has not only decreed a punifhment, 
as a heinous public crime, but has alfo given a private reparation 
to the party ; as well by removing the actual confinement for 
the prefent, as, after it is over, by fubjecting the wrongdoer to 
a civil action, on account of the damage fuftained by the lofs of 
‘time and liberty. 


i 


To conftitute the injury of falfe imprifonment there are two 
qpoints requilite: 1. The detention of the perfon; and, 2. The 


junlawfulnefs of fach detention. Every confinement of the pers 
ffon is an imprifonment, whether it be in a common prifon, or 
jin a private houfe, or in the itocks, or even by forcibly detain- 
ing one in the public ftreets®. Unlawful, or falie, imprifonment 
confifts in fuch confinement or detention without fuflicient an- 
fthority : which authority may arife either from fome procefs from 
jthe courts of juftice ; or from fome warrant from a legal officer 
having power to commit, under his hand and feal, and exprefing 
the caufe of fuch commitment‘; or from fome other fpecial 
caufe warranted, for the neceflity of the thing, either by com- 
}mon law, or act of parliament ; fuch as the arrefting of a felon 
by a private perfon without warrant, the imprefling of ‘mariners 
}for the public fervice, or the apprehending of waggoners for 
}nubehaviour in the public highways*. Falfe imprifonment alfo 
jmay arife by executing a lawful warrant or procefs at an unlaw- 


ful 
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ful time, as on afunday‘; or in a place privileged from arrefts, 
as in the verge of the king’s court. This is the injury. Let us} 
next. fee the. remedy : EN gt is of two forts; the one reneimg 
the injury, the other making fatisfaction for it. 

THE means of removing the actual injury of falfe imprifone | 
ment, are fourfold. 1. By writ of mainprize. 2. By writ de edie 


et atia. 3. By writ de bomine replegiands. 4. By writ of habeas 


Corpus. 


) 


1. The writ of mainprize, manucaptio, is a writ directed ¢ is 
the fheriff, (either generally, when any man is imprifoned for a 


bailable offence, and bail hath been refufed; or fpecially, when. | 


the offence or caufe of commitment is not Sone bailable be- 
low) commanding him to take fureties for the prifoner’s appear= 
ance, PENS a éaited mainpernors, and to fet es at large* : . Mang 


furrender him up before the ftipulated Hee of appearance; mala | 
- pernors can do neither, but are barely fureties for his appears, 


ance at the day: bail are only fureties, that the party be an=— 


fwerable for the {pecial matter for which they ftipulate ; main: 


pernors are bound to produce him to anfwer all charges whats 
foever *. 


. ‘ oi 

2. Tue writ de odio ct atia was antiently ufed to be directed’ 

to the fheriff, commanding him to enquire whether a prifoner 
charged with murder was committed upon juft canfe of fufpi 
cion, or merely propter adium et atiam, for hatred and ill-will; 
and, if upon the inquifition due caufe of fufpicion did not appear 
pie there a another writ for the fheriff to admit him to 
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id Edw. I.c. 29. But the. flatute of Glocefter, 6 Edw.1.c. 9. 
) reftrained it in the cafe of killing by mifadventure or {elf- “defence, 
and the ftatute 28 Edw. Ill. c. 9. abolifhed it in all cafes what» 
foever: but as the ftatute 42 Edw. III. c. 1. repealed all ftatutes 
then in being, contrary to the great charter, fir Edward Coke is 
of opinion * that the writ de ofzo et atia was thereby revived. 


3. THE writ de homine replegiando' lies to replevy a man out 
lof prifon, or out of the cuftody of any private perfon, (in the 
} {ame manner that chattels taken in diftrefs may be replevied, of 
whichin the next chapter) upon giving fecurity to the theriff 
] that the man {hall be forthcoming to anfwer any charge againit 
jhim, And, if the perfon be conveyed out of the fherifl’s ju- 
rifdiction, the fheriff may return: that he is eloigned, elongatus ; 
upon which a procefs iflues (called a capias in withernam) to im- 
prifon the defendant himfelf, without bail or mainprize”, till 
he produces the party. But this writ is guarded with fo many 
exceptions", that it is not an effectual remedy in numerous in- 
ftances, efpecially where the crown is concerned. The incapa- 
city therefore of thefe three remedies to give complete relief in 
every cafe hath almoft intirely antiquated them, and hath caufed 
a general recourfe to be had, in behalf of perfons aggrieved by 
illegal imprifonment, to 


-4. THE writof habeas corpus, the moft celebrated writ in the 
Englith law. Of this there are various kinds made ufe of by the 
courts at Weitmintter, for removing prifoners from one court 
into another for the more eafy adminiftration of juitice. Such 
is the habeas corpus ad refpondendum, when a man hath acaufe of 
action againit one who is confined by the procefs of fome infe- 
rior court; in order ta remove the prifoner, and charge him with 
Vpu. Ul. R | this 
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this new action in the court above’. Such is that ad /atisfaciens \ 
dum, when a prifoner hath had judgment againft him in an at-| 
tion, and the plaintiff is defirous to bring him up to fome fupe-|, 
rior court to charge him with procefs of execution’. Such alfo} 
are thofe ad profequendum, teftificandum, deliberandum, &c; which \ 
iffue when itis neceflary toremove a prifoner, in order to pro.) 
fecute or bear teftimony in any court, or to be tried in the pro- | 
per jurifdiction wherein the faét was committed. Such is, laftly, } 
the common writ ad faciendum et recipiendum, which iffues out | 
of any of the courts of Weftminfter-hall, when a perfon is fued | 
in fome inferior jurifdi@tion, and is defirous to remove the action » 
into the fuperior court ; commanding the inferior judges to pro- ' 
duce the body of the defendant, together with the day and caufe i 
of his caption and detainer (whence the writ is frequently deno= 
minated an habeas corpus cum caua) to do and receive whatfoever ° 

the king’s court fhall confider in that behalf. Thisis a writ ' 

grantable of common right, without any motion in court*; and © 

it inflantly fuperfedes all proceedings in the court below. But, ' 

in order to prevent the furreptitious difcharge of prifoners, it ig 

ordered by ftatute 1 & 2 P. & M.c. 13. that no Aabeas corpus thall ' ( 
- iffue toremove any prifoner out of any gaol, unleis figned by , 
fome judge of the court out of which itis awarded. And, to‘ 
avoid vexatious delays by removal of frivilous caufes, it is enacted [ 
by flatute 21 Jac. Ic. 23. that, where the judge of an inferior ! 

court of record is a barrifter of three years ftanding, no caufe | 
fhall be removed from thence by habeas corpus or other writ, af- ! 
ter iffue or demurrer deliberately joined: that no caufe, if once } 
yemanded to the inferior court by writ of procedendo, or other- ' 
wife, fhall ever afterwards be again removed: and that no caufe ‘ 
fhall be removed at all, if the debt or damages laid in the decla- | 
ration do not amount to the fum of five pounds. But an expe 
dient’ having been found out to elude the latter branch of the 
ftatute, by procuring a nominal plaintiff to bring another action ° 
for five pounds or upwards, (and then by the courfe of the court | 
\ , the 
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the habeas corpus removed both adtions together) it is theretore 
enacted by ftatute 12 Geo. I.c. 29. that the inferior court may 
proceed in fuch actions as are under the value of five pounds, 


notwithftanding other actions may be brought againft the fame 
defendant to a greater amount. 


Bur the great and efficacious writ, in all manner of illegal 
confinement, is that of habeas corpus ad fubjiciendum ; directed to 
}the perfon detaining another, and commanding him to produce 
the body of the prifoner, with the day and caufe of his caption 
and detention, ad faciendum, fubjiciendum, et recipiendum, to dos 
‘fubmit to, and receive, whatfoever the judge or court awarding 
-fach writ fhall confider in that behalf*. This is a high preroga- 
tive writ, and therefore by the common lawiffuing out of the 
court of king’s bench not only in term-time, but alfo during the 
vacation’, by a fiat from the chief juftice or any other of the 
judges, and running into all parts of the King’s dominions: for 
the king is at alltimes intitled to have an account, why the li- 
berty of any of his fubjects is reftrained", wherever that reftraint 
/may be inflicted. Ifit iffues in vacation, it is ufually returnable 
before the judge himfelf who awarded it, and he proceeds- by 

himfelf thereon”; unlefs the term fhould intervene, and then 
it may be returned in court*. Indeed, if the party were privi- 
leged in the courts of common pleas and exchequer, as being an 
} officer or fuitor of the court, an Aabeas corpus ad Jubjiciendum 

might alfo have been awarded from thence’: and, if the caufe 
of imprifonment were. palpably illegal, they might have dif- 
charged him’; but, if he were committed for atty criminal mat- 
j ter, she could only have remanded him, or taken bail for his 


. Ra appear- 
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dena. (Nov. 25.) happened that year ona 544. 2 Ventr. 22. sal 
faturday. The thurfday after was therefore z Vaugh. 155.. 


“« 


ae ae PRIVATE Boox Il, | 


appearance in the court of king’s bench* ; which occafioned the 
common pleas to difcountenance fuch applications. . It hath alfo. |, 
been faid, and by very refpectable authorities’, that the like ha- 
beas. corpus may iffic out of the court of chancery in vacation: 
but, upon the famous application to lord Nottingham by Jenks; 
notwithitanding the moft diligent fearches, no precedent could 
be found where the chancellor had iffued fuch a writ in vacation’, |! 
and therefore his lordfhip refufed it. | | 


In the court of king’s bench it was, and is ftill, neceflary to | 
apply for it by motion to the court’, gs in the cafe of all other | 
_ prerogative writs (certiorari, prohibition, mandamus, &'c.) which © 
do not iffue as of mere courfe, without fhewing fome probable ‘ 
caufe why the extraordinary power of the crown is called in to, ; 
the party’s afliftance. For, as was argued by lord chief juftice | 
Vaughan", “ it is granted on motion, becaufe it cannot be had of 
“ courfe ; and there is therefore no neceffity to grant it: for the 
** court ought to be fatisfed that the party hath a probable cau 
‘¢ to be delivered.” And this feems the more reafonable, becau 
(when once granted) the perfon to whom it is directed can re« 
turn no fatisfactory excufe for not bringing up the body of the 
prifoner’. So that, if it iffued of mere courfe, without fhewing 
to the court or judge fome reafonable ground for awarding it, a 
traitor or felon under fentence of death, a foldier or mariner in. 
the king’s fervice, a wife, a child, a relation, ora domeftic, 
confined for infanity or other prudential reafons, might obtain a 
temporary enlargement by fuing out an habeas corpus, though fure- 
to be remanded as foon as brought up to the court. And there- 
fore fir Edward Coke, when chief juftice, did not feruple in. 
13 Jac. I. to deny a habeas corpus to one confined by the court of | 
admiralty for piracy; there appearing, upon his own fhewin 
fuflicient grounds to confine him®, On the other hand, if an 

probable | 
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probable ground be fhewn, that the party is imprifoned without 

_ juftcaufe’, and therefore hath a right to be delivered, the writ 

of habeas corpus is then a writ of right, which “ may not be 

| “ denied, but ought to be granted to every man that is com- 

_ @ mitted, or detained in prifon, or otherwife reftrained, though 

«© it be by the command of the king, the privy council, or any 
other.” 


I~ a former part of thefe commentaries* we expatiated at 
} large on the perfonal liberty of the fubje@t. It was fhewn to be 
} anatural inherent right, which could not be furrendered or for- 
| feited unlefs by the commiflion of fome great and atrocious 
| crime, nor ought to beabridgedin any cafe without the fpecial 
| permiffion of law. A doétrine co-eval with the firft rudiments 
of the Englith conftitution; and handed down to us from our 
} Saxon anceftors, notwithftanding all their ftruggles with the 
| Danes, and the violence of the Norman conqueft: afferted af- 
_ terwards and confirmed by the conqueror himfelf and his def- 
| cendants: and though fometimes a little impaired by the fero- 
city of the times, and the occafional defpotifm of jealous or | 
_ ufurping princes, yet ellablifhed on the firmeft bafis by the pro- 
_ vifions of magna caria, anda long fucceflion of ftatutes enacted 
under Edward III. To affert an abfolute exemption from im-— 
_ prifonment in all cafes, is inconfiftent with every idea of law and 
political fociety ; and in the end would deftroy all civil liberty, 
_ by rendering it’s protection impoflible: but the glory of the 

Englifh law confifts in clearly defining the times, the caufes, and 
the extent, when, wherefore, and to what degree, -the impri- 
_ fonment of the fubject may be lawful. This induces an abfolute 
neceflity of exprefling upon every commitment the reafon for 
which it is made: thatthecourt upon an habeas corpus may ex- 
amine into it’s validity ; and according to the circumftances of 
_ the cafe, may difcharge, admit to bail, or remand the prifoner. 
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Anp yet, early in the reign of Charles I, the court of king’s 
bench, relying on fome arvitrary precedents (and thofe perhaps 
mifunderftood) determined! that they could not upon an habeas: 
corpus either bail or deliver a prifoner, though committed with. 
eut any canfe afligned, in cafe he was committed by the {pecial 
command of the king) or by the lords of the privy council, 
This drew on a parliamentary enquiry, and produced the petition 
of right, 3 Car. 1. which recites this illegal judgment, and enacts | 
that no freeman hereafter fhall be fo imprifoned or detained. But 1 
when, inthe following year, Mr Selden and others were coms — 
mitted by the lords of the council, in purfuance of his majefty’s  : 
{pecial command, undera general charge of ‘* notable contempts  ~ 
«* and ftirring up fedition againft the king and government,” the | 
judges delayed for two terms (including alfo the long vacation) 
to deliver an opinion how far fuch a charge was bailable. And, © 
when at length they agreed that it was, they however afinexed a 
condition of finding fureties for the good behaviour, which fill * 
protracted their imprifonment; the chief juftice, fir Nicholas‘ 
Hyde, at the fame time declaring”, that “¢ ifthey were again re- ' 
«« manded for that caufe, perhaps the court would not afterwards * 
“© granta habeas corpus, being already made acquainted with the 
<< caufe of theimprifonment.” But this was heard with indig- \ 
nation and aftonifhment by every lawyer prefent; according to 
Mr Selden’s own account of the matter, whofe refentment was not q 
cooled at the diftance of four and twenty years’. 


T Hes pitiful evafions gave rife to the ftatute 16 Car. I.c. to. f 

§. 8. whereby it was enacted, that if any perfon be committed 4 
by the king himfelfin perfon, or by his privy council, or by any — 

of | 
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of the members thereof, he fhall have granted unto him, with- 
_ out any. delay upon any pretence whatfoever, a writ of habeas cor- 
| pus, upon demand or motion made to the court of king’s bench 
or common pleas; who fhall thereupon, within three court .days 
after the return is made, examine and determine the legality of 
fach commitment, and do what to juftice fhail appertain, in de- 
} livering, bailing, or remanding fuch prifoner, Yet ftill in the 
cafe of Jenks, before alluded to’, who in 1676 was committed 
by the king in council for a turbulent fpeech at Guildhall’, new 
|. fhifts and devifes were made ufe of to prevent his enlargement 
- bylaw; the chief juftice (as wellas the chancellor) declining to 
award a writ of habeas corpus ad fubjiciendum in vacation, though 
at Jaft he thought propérto award the ufual writs ad deliberandum, 
esc. whereby the prifoner was difcharged at the Old Bailey. 
Other abufes had alfo crept into daily praétice, which had in 
- fome meafure defeated the benefit of this great conftitutional 
_remedy. “The party imprifoning was at liberty to delay his obe- 
- dience to the firft writ, and might wait tilla fecond and a third, 
called an alias and a pluries, were iflued, before he produced the 
_ party: and many other vexatious fhifts were practifed to detain 
- ftate-prifonersin cuftody. But whoever will attentively confider 
- the Englith hiftory may obferve, that the flagrant abufe of any 
_ power, by the crown or it’s minifters, has always been produc- 
tive of a Rtruggle; which either difcovers the exercife of that 
_ power to be contrary to law, or (if legal) reftrains it for the fu- 
ture. This was the cafe in the prefent inflance. The oppreflion 
of an obfcure individual gave birth to the famous habeas corpus — 
act, 31 Car. UL. c. 2. which is frequently confidered as another 
magna carta® of the kingdom; and by confequence has alfo in 
-fubfequent times reduced the method of proceeding onthefe writs 
(though not within thereach of that ftatute, butiffuing merely 
at the common law) to the true ftandard of law and liberty. 


THE 
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Tue ftatute itfelf enacts, 1. That the writ fhall be returned and 
the prifoner brought up, within a limited timeaccording to the dif 
tance, not exceeding in any cafe twenty days. 2. That fuch writs 


fhall be indorfed, as granted in purfuance of this act, and figned 


by the perfon awarding them’. 3. That on complaint and requeft 
in writing by or on behalf of any perfon committed and charged 
with any crime (unlefs committed for treafon or felony expref- 
fed in the warrant, or for fufpicion of the fame, or as accellory 
thereto before the fact, or convicted or charged in execution by 


legal pr ocefs) the lord chancellor or any of the twelve judges, | 
in vacation, upon viewing a copy of the warrant, or affidavit that, 


a copy is denied, fhall (unlefs the party has neglected for two 
terms to apply. to any court for his enlagement) award a habeas 


corpus for fuch prifoner, returnable immediately before himfelf_, 
or any other of thejudges; and upon the return made fhall dif.” 


charge the party, if bailable, upon giving fecurity to appear and 
anfwer to the accufation in the proper court ofjudicature. 4. That 
officers and keepers neglecting to make due returns, or not de- 
livering to the prifoner or his agent within fix hours after de- 
mand a copy of the warrant of commitment, or fhifting the 
cuftody of a prifoner from one to another, without fuflicient — 
reafon or authority ({pecified in the act) fhall for the firft offence 
forfeit 1oo/. and for the fecond offence 200/. to the party grieved, 


and be difabled to hold his office. 5. That no perfon, once de- 


livered by habeas corpus, fhall be recommitted for the fame of= 
fence, on penalty of soo/. 6. That every perfon committed for 
treafon or felony fhall, if he requires it the firft week of the next, 
term or the firft day of the next feflion of oyer and terminer, be 
indicted in that term or feflion, or elfe admitted to bail; unlefs — 


the king’s witnefles cannot be produced at that time: <n if acl, 


quitted, or if not indicted and tried in the fecond term or fef- 
fion, he fhall be difcharged from his imprifonment for fuch 


imputed offence: but that no perfon, after the aflifes fhall be 


opened 


following provifions. 


f Thefe two claufes feem to be tranfpofed, and fhould properly be placed after tie | 
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| opened for the county in whichhe is detained, fhall be removed 
by abeas corpus, till after the aflifes are ended ; but thall be left 
be the juftice of the judges of affife. 7. That ae fuch prifoner 
may move for and obtain his habeas corpus, as well out of the 
: chancery or exchequer, as out of the king’s bench or common 
pleas ; ; and the lord chancellor or judges denying the fame, on 
| fight of the warrant or oath that the fame is refufed, pee it 
| verally to the party grieved the furn of soo/. 8. That this writ 
1 of Aabeas corpus fhall run into the counties palatine, cinque ports, 
} and other privileged places, and the 1ilands of Jerfey and Guern- 
fey. 9. That no inhabitant of England, (except perfons con- 
tracting, or convicts praying, to be tran{ported ; or having com- 
| mitted fome capital offence in the place to which they are fent) 
hall be fent prifoner to Scotland, Ireland, Jerfey, Guer nley, or 
any places beyond the feas, within or without the ] ae s domi- 
-nions: on pain that the party committing, his advifers, aiders, 
and affiftants, fhall forfeit to the party grieved a fum not leis than 
_ 500/, to be recovered with treble colts; thall be difabled to bea 
any office of truft or profit; fhall incur the penalties of es 
| mre 5 ; and fhall beincapable of the 2 ising’ s pardon. 


| 


Tas is the fubftance of that great and important fatute: 
which extends (we may obferve) only to the cafe of commitments 
_ for fuch criminal charge, as can produce no incon venience to pub- 
lic juftice by a temporary enlargement of the prifoner: all other 
cafes of unjuft imprifonment being left to the habeas corpus at 
common law. But even upon writs at the common law it is now 
expected by the court, agreeable to antient precedents * and the 
fpirit of the act of parliament, that the writ fhould beimmediately 
Heer es without waiting for any alias or pluries ; otherwifean attach- 
ment williffue. By which admirable regulations, judicial as well, 
as parliamentary, the remedy is now complete for removing the 
injury of unjuft and illegal confinement. A remedy the more 
| neceflary, becaufe the opprefiion does not always arife from the 
| Ui-nature, but fometimes from the mere inattention, of govern- 
‘Vou. IL, . 8 "ae ments, 


§ 4 Burr, 856, 


12° “See De Bag maT, E Book Ut.) 


ment. For it frequently happens in foreign countries, (and na 

happened in England during temporary fufpenfions* of the fta-|. 
-tute) that perfons apprehended upon fufpicion have fuffered a | 
long imprifonment, merely becaufe they were ies a}! 


Tu £ fatisfatlory remedy for this injury of falfe imprifonment, | ) 
is by an action of trefpafs, v7 e¢ armis, ufually called an action | : 
of falfe imprifonment; which is generally, and almoft unavoid- |, 
ably, accompanied with a charge of affault and battery alfo: and I 


therein. the party fhall recover damages for the injury he has re-|, 
ceived ; and alfo the defendant is, as for all other injuries com-), 
mitted with force, or vi et armis, liable to pay a fine to the king 


for the violation of the public peace. 


| 
| 


Il. Witu regard to the third abfolute right of individuals, | ! 
or that of private property, though the enjoyment of it, when . 
acquired, is dtrictly a Periopal right; yet as it’s nature and ori- | 
ginal, and the means of it’s acquifition or lofs, fell more directly , 
under our, fecond general divifion, of the rights of things; and . 
as, of courfe, the wrongs that affect thefe rights muft be refer- , 
red to the cor re{ponding divifion in the prefent book of our com- , 
mentaries; I conceive it will be more commodious and eafy to. 
confider together, rather than in a feparate view, the injuries that - 
‘may be offered to the enjoyment, as well as to the rights, of pro- 
perty. And therefore I thall here conclude the head of injuries t 
affecting the abjolute rights of individuals. 


W r are next to contemplate thofe which affect their relative | | 
rights; or fuch as are incident to pérfons confidered as members _ 
of Biocicey, and connected to each other by various ties and rela- 
tions: and, in particular, fuch injuries as may be done to per 
fons syittles the four following relations ; hufband and wife, par 
rent and child, guardian and ward, mafter and fervant. , 


i 


3 LInjurres 


t See Vol. I pag. 136, 


Wrownes. 139 


| * : 
I. Injuries that may be offered toa perfon, confidered as a 
bufband, are principally three: abduction, or taking away a man’s 
wife: adultery, orcriminal converfation with her; and beating 
or otherwife abufing her. 1. As to the firft fort, abduction or 
taking her away, this may either be by fraud and perfuafion, or 
open violence: though the law in both cafes fuppofes force and 
conftraint, the wife having no power to confent; and therefore 
gives a remedy by writ of ravifment, or action of trefspa/s v1 et 
| armis, de uxore rapta et abducta*. This action lay at the common 
law; and thereby the hufband fhall recover, not the poffeffion™ 
| of his wife, but damages for taking her away: and by flatute 
|) Weftm. 1. 3 Edw.I.c. 13. the offender fhall alfo be imprifoned 
two years, and be fined at the pleafure of the king. Both 
the king and the hufband may therefore have this action*: and 
the hufband is alfo intitled to recover damages in an action on 
the cafe againft fuch as perfuade and intice the “wife to live 
|) feparate from him without a fuflicient caufe’. The’old law was 
fo ftria in this point, that, if one’s wife miffed her way upon the 
road, it was not lawful for another man totake her into his houfe 
-unlefs fhe was benighted and in danger of being loft or drowned”: 
but a ftranger might carry her behind him on horfeback to mar- 
ket, to a juftice of the peace for a warrant. againft"her hufband, at ae 
or to the fpiritual court to fue fora divorce’. 2. Adultery, or Ty Ee ants 
criminal converfation with a man’s wife, though it is, as a pub- Ma cae, 
lic crime, left by our laws to the coercion of the fpiritual courts; 
yet, confidered as a civil injury, (and furely there can be no 
greater) the law gives a fatisfaction to the hufband for it by an 
-adtion of trefpafs of ef armis againft the adulterer, wherein the 
damages recovered are ufually very large and exemplary. But 
: 
| 


thefe are properly increafed or diminifhed by circumftances?; . 
as the rank and fortune of the plaintiff and defendant ; the rela- 
wi | De, tion 
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tion or connection between them; the feduétion or otherwife of | 
the wife, founded on her previous behaviour and charaéter ; and } 
the hufband’s obligation by fettlement or otherwife to provide 

for thofe children, which he cannot but fufpect to be fpurious, } 
3. The third injury is that of beating’ a man’s wite or otherwife |/ 
ill ufing her; for which, if it bea common aflault, battery, or |) 
imprifonment, the law gives the ufual remedy to recover damages, / 
by action of trefpals vz et armis, which tuft be brought in the ij 
names of the hufband and wife jointly: but if the beating or / 
other maitreatment be very enqrmous, fo that thereby the huf- 
band is deprived for any time of the company and afliftance H 
of his wife, the law then gives him a feparate remedy by an ac- | 
tion upon the cafe for this ill-ufage, per quod confortium amifit, in 

which he fhall recover a fatisfaGtion in damages‘. 4 


Hi. Injuriesthat may be offered to a perfon confidered in 
the relation of a parent were likewife of twokinds; rm Abduction, 
or taking his children away ; and 2. Marrying his fon and heir i 
without the father’s confent, whereby during the continuance of i 
the military tenures he loft the value of his marriage. But this 
lait injury is now ceafed, together with the right upon which. it 
was grounded : for, the father being no longer entitled to the ' 
value of the marriage, the marrying his heir does him no fort of — 
injury, for which a civil aétion willlie. As tothe other, of ab- 
duction or taking away the children from the father, that is alfo | 
a matter of doubt whether it be a civil injury, or no; for, before ° 
the abolition of the tenure in chivalry, it was equally a doubt ‘ 
whether an action would lie for taking and carrying away any ° 
other child befides the heir: fome holding that it would not, | 

_upon the fuppofition that the only ground or caufe of action was | 
loling the value of the heir’s marriage ; and others holding that || 
an action would lie for taking away any of the children, for that — 
the parent hath an intereft in them all, to provide for their edu-_ 
cation’. If therefore beforethe abolition of thefe tenures it was i 
an injury to the father to take away the reft of his children, as 

eon ie well | ! 
¢ Cro, Jac. sor. 538. d Cro, Eliz. 770, 


\ 
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) well as his heir, (as 1am inclined to think it was) it ftill remains 
-aninjury, and is remediable by a writ of ravifhment, or, action 
: of trefpafs vi et armis, de filto, vel filia, rapto vel abduéto’ ; in 

‘the fame manner as the hufband may haveit, on account of the 
| abduction of his wife. 


Il. Or afimilar nature tothe laft is the relation of guardian 

and ward; and the like actions mutatis mutandis, as are given to 

fathers, the guardian alio has for recovery of damages, when 

| his ward is ftolen or ravifhed away from him’. And though 

suardianfhip in chivalry is now totally abolithed, which was the 

only beneficial kind of guardianfhip to the guardian, yet the 
- guardian in focage was always® and is ftill intitled to an action 

of ravifhment, if his ward or pupil be taken from him: but 

then he muft account to his pupil for the damages which he fo 

recovers". And, as guardian in focage was alfo intitled at com-. 
mon lawtoa writ of right of ward, de cuftodia terrae et haeredis, 

in order to recover the pofleflion and cuftody of the infant’, fo 

i apprehend that he is ftill intitled to fue out this antiquated 

writ. But a more fpeedy and fummary method of redrefling all 

- complaints relative to wards and guardians hath of late obtained, 

by an application to the court of chancery ; which is the fu- 

preme guardian, and has the fuperintendent jurifdiction, of all 

the infants in thekingdom. And it is exprefsly provided by 

| ftatute 12 Car. II.c.24, that teftamentary guardians may main- 

tain an action of ravifhment or trefpafs, for recovery of any of 
their wards, and alfo for damages to be applied to the ufe and 

benefit of the infants". nt 


IV. To therelation between maffer and fervant, and the rights 
accruing therefrom, there are two fpecieS of injuries incident. 
The oneis, retaining a man’s hired fervant before his time is ex- 
pired; the other, beating or confining him in fuch a manner 
that 
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that he is not able to perform his work. As to the firtt ; the re- || 
taining another perfon’s fervant during the time he has Ecc to} 
ferve his prefent mafter ; this, as it is an ungentlemanlike, fo it / 
is alfoan illegal act. For every mafter has by his contract pur-/ 
chafed for a valuable confideration the fervice of his domettics 
for a limited time: the inveighling or hiring his fervant, which | 
induces a breach of this contrat, is therefore an injury to the, 
mafter ; and for that injury the law has given him a remedy by 
a fpecial action on the cafe; and he may alfo have an aétion | 
againft the fervant for the non-performance of his agreement}, 
But, if the new mafter was not apprized of the former contrat, 
no action. lies againtt bim™, unlefs he refufes to reftore the fecvaae 
upon demand. The other point of injury, is that of beating, ' 
confining, or difabling a man’s fervant, which depends upon the ' 
fame principle as the laft ; viz. the property which the mafter has — 
by his contract acquired in the labour of the fervant. In this — 
cafe, befides the remedy of an action of battery or imprifonment, | 
which the fervant himfelf as an individual may have againft 
the agreflor, the mafter alfo, as a recompence for dis imme- 
diate lofs, may maintain an action of trefpafs, vz ef armis ; in 
which he muft allege and prove the fpecial damage he has fuf- 
tained by the beating of his ferVvant, per quod fervitium amifit”: 
and then the jury will make him a proportionable pecuniary | 
fatisfaction. A fimilar practice to which, we find alfo to have — 
obtained among the Athenians; where mafters were entitled to | 
an action againft fuch as beat or ill treated their an 


We may obferve that, in thefe relative i injuries, notice is only” 
taken of the wrong Rone to the fuperior of the parties related, 
by the breach and diffolution of either the relation itfelf, or at | 
leaft the advantages accruing therefrom; while the lofs of. the 
inferior by fuch injuries is totally aed, One reafon for. 
which may be this: that the inferior hath no kind of property 
jn the company, care, or afliftance of the fuperior, as the fupe- 

: rior 
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‘rior is held to have in thofe of the inferior ; and therefore the 
inferior can fuffer no lofs or injury. The wife cannot recover 
damages for beating her hufband, for fhe hath no feparate inte- 
he in any thing during her coverture. The child hath no pro-- 
perty in his father or guardian; as they have in him, for the 
fake of giving him education and nurture. Yet the wife or the 
} child, if the hufband or parent be flain, have a peculiar {pecies 
of criminal profecution allowed them, in the nature of a civil 
fatisfaction ; which is called an appeal, and which will be con- 
fidered in the next book. And fo the fervant, whofe mafter is 
difabled, does not thereby lofe his maintenance or wages. He 
had no property in his mafter; and, if he receives his part of 
‘the ftipulated contract, he fuffers no injury, and is therefore 
intitled to no action, for any battery or imprifonment Mean 
}fuch mafter may happen to endure. 


PRIVATE | Boor TT, t 


CHAPTER THE NINTH. 


Or INJURIES ro PERSONAL PROPERTY. | 


4 


N the preceding chapter we confidered the wrongs or injuries | 

_ that affected the rights of perfons, either confidered as indi- ° 
viduals, or as related to each other; and are at prefent to enter © 
upon the difcuffion of fuch injuries as affect the rights of pro- 
perty, together with the remedies which the law has given to 
repair or redrefs them. 


Awp here again we muft follow our former dition’ of pro- ~ 
perty into Aer (orfal and real: perfonal, which confifts in goods, ° 
money, and all other moveable chattels, and things thereunto | 
incident; a property, which may attend a man’s perfon wherever > 
he goes, and from thence receives it’s denomination: and real ‘ 
property, which confifts of fuch things as are permanent, fixed 
and immoveable; as lands, tenements, and hereditaments of all 
kinds, which are not annexed to. the perfon, nor can be moved 
from the place in which they fubfitt. # 4 

First then we are to confider the i injuries that may be of | 
fered to the rights of perfonal property; and, of thefe, firft the 
rights of perfonal PePray in poffefion, and then thofe that are 
in action only °. 


1. Tue 


a See book II. ch. 2. bid. chas, ae 4 
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I. Tue rights of perfonal property in foffe/fion are liable to. 


two {pecies of injuries : the amotion or deprivation of that pof- 


feffion; and the abufe or damage of the chattels, while the 
'pofleffion continues in the legal owner. The former, or depri- 
vation of poffeffion, is alfo divifible into two branches ; the un- 


} juft and unlawful teéing them away; and the unjuft detaining 


them, though the original taking might be lawful, 


1. Anp firft of an unlawful fating. The right of property 


in all external things being folely acquired by occupancy, as has 
| been formerly ftated, and preferved and transferred by grants, 


| 


i confined to the moft ftrong, or the moft cunning ; and the weak 


| deeds, and wills, which are a continuation of that occupancy; 


| it follows as a neceflary confequence, that when I once have gain- 
ed arightful poffeffion of any goods or chattels, either by a juit 


} occupancy or by a legal transfer, whoever either by fraud or 
} force difpoflefles me of themis guilty of a tranfgreflion againft 
] the law of fociety, which is a kind of fecondary law of nature. 


|For there muft be an end of all focial commerce between man 
arid man, unlefs private poffeflions be fecured from unjuft inva- 
fions: and, if‘an acquifition of goods by either force or fraud 
were allowed to be a fufficient title, all property would foon be 


| 


| J and fimple-minded part of mankind (which is by far the moft 
4 numerous division) could never be fecure of their pofleffions. 


} Tue wrongful taking of goods being thus moft clearly an 
] injury, the next confideration is, what remedy the law of Eng- 
§ land has given for it. And this is, in the firft place, the rcftitu- 
] tion of the goods themfelves fo wrongfully taken, with damages 


‘for the lofs fuftained by fuch unjuft invafion ; which is effected 


} by action of replevin: an inftitution, which the mirror’ afcribes 
| 


to Glanvil, chief juftice to king Henry the fecond. This ob- 


] tains only in one initance of an unlawful taking, that of a wrong- 
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ful diftrefs; and this and the ation of detinue (of which I } 
fhall prefently fay more) are almoft the only actions, in which the 

actual fpecific poffeilion of the identical perfonal chattel is refto- 

red to the proper owner. For things perfonal are looked upon 

by thelaw as of a nature fo tranfitory and perifhable, that it 1s 
for the moft part impoffible either to afcertain their identity, or 
to reftore them in the fame condition as when they came to the |: 
hands of the wrongful poffeflor. And, fince it is a maxim that 

< lex neminem cogit ad vana, feu impofibilia,’ it therefore contents — 

itfelfin general with reftoring, not the thing itfelf, but a pecu-_ 

niary equivalent to the party injured; by giving him a fatisfac- _ 

tion in damages. But in the cafe of a di/fre/s, the goods aré © 
from the firft taking in the cuftody of the law, and not merely — 
in that of the diltreinor ; and therefore they may not only be 
identified, but alio reftored to the firft pofleflor, without any 
material change in their condition. And, being thus in the cuf+ _ 
tody of the law, the taking them back by force is looked upon — 
as an atrocious injury, and denominated a re/cous, for which the 
diftreinor has a remedy in damages, either by writ of re/cous*, 
in cafe they were going to the pound, or by writ de parce fratto, 
or pound-breach*, in cafe they were actually impounded. He 
may alfo at his option bring an action on the cafe for this injury + . j 
and fhall therein, if the diftrefs were taken for rent, recover a 
treble damages‘. The term, re/cous, is likewife applied to the 
forcible delivery of a defendant, when arrefted, from the officer | 
whois carrying him to prifon. In which circumftances the plain- — | 
tiff has a fimilar remedy by action on the cafe, or of refeous®s | 
or, if the fheriff makes a return of fuch re/cous to the court out | 


of which the procefs iflued, the refcuer will be punithed by ate ] 
tachment’, | 


: F. N. B. ror. g 6 Mod. arr. 
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Ay adtion of repleyin, the regular way of contefting the va- 
| lidity of the tranfaction, is founded, {faid, upon a diftrefs taken 
wrongfully and without fufficient caufe: being’a re-delivery of 
the pledge', or thing taken in diftrefs, to the owner; upon his 
giving fecurity to try the right of the diftrefs, and to reftore it 
if the right be adjudgedagainft him*. And formerly, when the 
_ party diftreined upon intended todifpute the right of the dittrets, 
he had no other procefs by the old common law than by a writ 
of replevin, replegiari facias'; which iffued out of chancery, 
commanding the theriff to deliver the diftrefs to the owner, and 
afterwards to do juftice in refpect of the matter in difpute in his 
own county-court. But this being a tedious method of proceed- 
~ ing, the beafts or other goods were long detained from the owner, 
to his great lofsand damage”. For which reafon the flatute of _ 
Marlbridge” directs, that (without fuing a writ out of the 
chancery) the fheriff, immediately upon complaint to htm made, 
fhall proceed to replevy the goods. And, forthe greater eafe of 
the parties, it is farther provided by ftatute 1 P. & M.c. 12. that 
the theriff fhall make at leaft four deputies in each county, for 
the fole purpofe of making replevins. Upon application there- 
fore, either to the fheriff, or one of his faid deputies, fecurity 
is to be given, in purfuance of the flatute of Weitm. 2. 13 Edw. I: 
c.2. 1. That the party replevying will purfue his action againit 
the diftreinor, for which purpofe he puts in plegios de profequendo, 
or pledges to profecute: and, 2, That if the right be determi- 
ned againft him, he will return the difivefsagain ; for which 
purpofe he isalfo bound to find plegios de retorno babendo. Be- 
fides thefe pledges, which are merely difcretionary in the fheriff, 
the ftatute 11 Geo. IL. c. 19. requires that the officer, granting a | 
replevin on a diftrefs for rent, fhall take a bond with two fure- 
ties inafum of double the value of the goods diftreined ; which 
bond fhall be aligned to the avowant or perfon making cogni- 
thy: 


| LANCEs, 


j See pag. 13. m 2 Inft. 139. 
k Co. Litt. 145. B §z Hen, LIL, co an. 
VE. N. B, 68. : 


\ 


"148 PR # TE Boox Hf. } 


_ the theriffis to try, by an inqueft, in whom the property pre- , 


zance,on requelft made to the fheriff; and, if forfeited,may be fued |, 
in the name of the aflignee. And certainly, as the end of all | 
diftrefles is only to compel the party diftreined upon tofatisfy the | 
debt or duty owing from him, this end is as well anfwered by | 
fuch fufficient fureties as by retaining the very diftrefs, which } 
might frequently occafion great inconvenience to the owner $ | 
and that the law never wantonly inflicts. The fheriff, on recei= | 
ving fuch fecurity, is immediately, by his officers, to caufe the } 
chattels taken in diftrefs to be reftored into the pofleffion of the 
party diftreined upon ; unlefs the diftreinor claims a property in || 
the goods fo taken. Forif, by this method of diftrefs, the dif. 
treinor happens to come again into pofleflion of his own property | 
in goods which before he had loft, the law allows him to keep | 
them, without any reference to the manner by which he thus | 
has regained pofleffion : being a kind of perfonal remitter®. If 
therefore the diftreinor claims any fuch property, the party re- . 
plevying mutt fue out a writ de proprictate probanda, in which 


vious to the diftrefs fubfifted’. And if it be foundto be in the | 
diftreinor, the fheriff can proceed no farther ; but muft return 
the claim of property to the court of king’s bench or common 


pleas, to be there farther profecuted, if thought advifgble, and 
there finally determined’, , 


Bur if no claim of property be put in, or if (upon trial) 
the theriff’s inqueft determines it againft the diftreinor ; then the | 
theriff is to replevy the goods (making ufe of even force, if the 
diftreinor makes refiftance") in cafe the goods be found within ° 
hiscounty. Butif the diftrefs be carried out of the county, or. 
concealed, then the fheriff may return that the goods, or beatts, 
are eloigned, elongata, carried to a diftance, to places to him un- | 
known: and thereupon the party replevying fhall have a writ of » 
capias in withernam, Or in-vetito namio; a term which fignifies a. 


fecond 


rs) See pag. 19. gq Co. Litt. r45. Finch, L. aso. 
p Finch. L, 316, r 2 Inft, 193, 


i 
1 


Whi 9. 
Vfecond or freciprocal diftrefs*, in lieu of the firft which was 
Jeloigned. It istherefore a command to the fheriff to take other 


“‘withernam cannot be replevied, till the original dif refs is forth- 


Wrounes. TAQ 


goods of the diftreinor, in lieu of the diftrefs formerly taken, 


Jandeloigned, or withheld from the owner’. So that hereis now 


diftrefs againft diftrefs; one being taken to anfwer the other, by 


| way of reprifal*, and as a punifhment for the illegal behaviour 


of the original diftreinor. For which reafon goods taken in 


comin go". 


But, in common cafes, the goods are delivered back to 


') the party replevying, whois then bound to bring his aétion of 


replevin; which may be profecuted in the county court, be 

‘the diftrefs of what value it may*. But either party may re- 
move it to the fuperior courts; the plaintiff at pleafure, the de- 
fendant upon reafonable caufe’: and alfoifin the courfe of pro- 


|| ceeding any right of freehold comes in quettion, the fheriff can 
| proceed no farther’ 
inftance to the courts of Weftminfter-hall. 


; fo that it is ufual to carry it up in the firtt 

Upon this action 
brou ght, thediftreinor, who isnow the defendant, makes avowr rye 
that is, he avews taking the diftrefs in his own right, or the right 
of his wife*; and fets forth the reafon of it, as for rent arrere, 
damage lh or other caufe: or elie, if he juftifies in another’s 


right, as his bailiff or fervant, he is faid to make cognizance 3 
that is, he acknowleges the taking, but infifts that fach taking 
was i as he acted by the command of one who had a right 

to 


s feraith’s commonw.b. 3.¢, 10,3 Inft, rar. 


challenge to difpute with any perfon in any 
t F.N. B. 69. 73. 


{cience : 


ene 
1} | 


u Inthe old northern languages the word 
withernam is ufed as equivalent to reprifals. 
(Stiermhook, de jure Sueon. 1. 1. ¢. 10, ) 

w Raym. 475. The fubftance of this rule 
__ compofed the ternas of that famous queftion, 
with which fir Thomas Mere(when a ftudent 
onhis travels) is faid to have puzzled a 
pragmatical profeflor in the univerfity of 
Bruges in Flanders; who gave a univerfal 


Py | 


x 


inomni fcibili, et de quolibet ente. 


_ Upon which Mr More fent him this queftion, 


‘* utrum averia carucae, capta in vetito namio, 


‘* fint irreplegibilia ;’’ whether beafts of the 
plough, taken in withernam, are incapable 
of being replevied. (Hoddefd. c. 5.) 

K 2 Inft. 139. 

y F.N. B. 69, 70. 
Z% Finehs L.317. 
az Saund.rgs, - 
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to diftrein: and on the truth and legal merits of this avowry or) 
cognizance the caufe is determined. Ifit be determined for the| 
plaintiff; wiz. that the diftrefs was wrongfully en he has} 
already got his goods back into his own pofleflion, and fhall keep} 
them, and moreover recover damages’. But if the defendant f 
prevails, and obtains judgment that the diftrefs was legal, then t 
he fhall have a writ de retorno habendo, whereby the goods or}, 
chattels (which were diftreined and then replevied) are returned|’ 
again into his cuftody ; to be fold, or otherwife difpofed of, as} 
if no replevin had been made. Or, in cafe of rent-arrere, he may i 
have a writ to enquire into the value of the diftrefs by a jury,| 
and fhall recover the amount of it in damages, if lefs than the} 
arrear of rent; or, if more, then fo much as {hall be equal to) 
fuch arrear: and, if the diftrefs be infufficient, he may take a) 
farther diftrefs or diftreffes‘: but otherwife, if, pending a re- 
plevin fora former diftrefs, a man diftreins again for the fame 
rent or fervice, then the party isnot driven to his aétion of re: 
plevin, but fhall havea writ of recaption’, and recover damages i 
for the defendant’s contempt of the procefs of the law. a 


|| 

In like manner, other remedies for other unlawful takin gs of; 

a man’s goods confift only in recovering a fatisfaGtion in damages, 
As if aman take the goods of another out of his aétual or vir.: 
tual pofleffion, without having a lawful title fo to do, it isan: 
injury; which, though it doth not amount to felony unlefs it be: 
done animo furandi, is neverthelefs a tranfgreflion, for which an: 
action of tre/pa/s vi et armis will lie ; wherein the plaintiff fhall | 
not recover the thing itfelf, but only damages for the lofs of it.) 
Or, ifcommitted without force, the party may, at his choice,: 
_ have another remedy in damages by action of trover and ‘conver | 
jfion, of which I fhall prefently fay more. 4 


2. DeparivaTion of pofleflion may alfo be by an unjuft de 
tainer of another’s goods, though the original tating was law fale 
As 

 b FLN.B. 69. 4 ¥.N.B, 71, 
€.Stat/17 Car. II. ¢. 7. 
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As if I diftrein another’s cattle damage-feafant, and he tenders 
me fuflicient amends; now, though the original taking was 
lawful, my fubfequent detainment of them after tender of amends 
lis wrongful, and he fhall have an action of replevin againit me 
torecover them: in which he fhall recover damages only for 
‘the detention and not for the caption, becaufe the original taking 
was lawful. Or, if I lend a man a horfe, and he afterwards 
\refufes to reftore it, this injury confifts in the detaining, and 
Jnotin the original taking, and the regular method for me to re- 
\cover pofieflion is by action of detinuef. In this action, of de- 
Jéinue, it is neceflary to afcertain the thing detained, in fuch man- 
Jner as that it may be fpecifically known and recovered. There- 
fore it cannot be brought for money, corn or the like: for that 
} cannot be known from other money or corn, unlefs it be ina bag _ 
jor a fack, for then it may be diftinguifhably marked. In order 
therefore to ground an action of detinue, which is only for the 
detaining, thefe points are neceflary*: 1. That the defendant 
came lawfully by the goods, as either by delivery to him, or 
finding them; 2. That the plaintiff have a property; 3. That 
}the goods themfelves be of fome value; and 4. That 
Jafcertained in point of identity. But there is one difadvantage 
Iwhich attends this action; viz. that the defendant is herein per- 
Jrnitted to wage his law, that is, to exculpate himfelf by oath®, 
Jand thereby defeat the plaintiff of his remedy : which privilege 
is grounded on the confidence originally repofed in the bailee by 
the bailor, in the borrower by the lender, and the like; from 
| whence arofe a ftrong prefumptive evidence, that in the plaintiff’s 
Jown opinion the defendant was worthy of credit. But for this 
reafon the action itfelf is of late much difufed, and has 
place to the action of trover. 


they be 


given 


Tuts ation, of trover and converfion, 
action of trefpafs upon the cafe, for recover 
fuch perfon as had found another’s goods, and refufed to deliver 


them 


was in it’s original an 
y of damages againft 


e F.N. B. 69; g@ Co. Litt. 286, 
f Ibid. 13%. 


h Ibid. x95. 


‘the value of any of his chattels, or making them in a worfe 


plication. I have only therefore to mention the remedies given 
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them on demand, but converted them to his own ufe; fron} 
which finding and converting it is called an action of trover and 
converfion. The freedom of this action from wager of law, anq| 
the lefs degree of certainty requifite in defcribing the goods’, gavt 
it fo confiderable an advantage over the action of detinue, that by! 
a fiction of law’ actions of ¢rover were at length permitted to bd 
brought again{t any man, who had in his pofleflion by any meanf 
Wiitacees the perfonal eee of another, and fold them or ufed 
them without the confent of the owner, or refufed to delive 
them when demanded. The injury lies in the converfion: fot! 
any man may take the goods of another into pofleflion, if he 
finds them; but no finder is allowed to acquire a property there] 
in, unlefs the owner be for ever unknown *: and therefore he| 
muft not convert them to his own ufe, which the law prefumes 


n 
i 


him to do, if he refufes to reftore them to the owner ; for which 
reafon fuch refufal alone is, prima facie, fafficient eyideive of a 
converfion!. The fact of the finding, or ¢rover, is therefore now | 
totally immaterial: for the plaintiff needs only to fuggeft (as. 
words of form) that he loft fuch goods, and that the defendant | 
found them; and, if he proves that the*goods are his property. 
and that the defendant had them in his pofleffion, it is fufficient.’ j 
But a converfion muft be fully proved: and then in this action. 
the plaintif fhall recover damages, equal to the’ value of the’ 
thing converted, but not the thing itfelf; which nothing will 
recover but an action of detinue or replevin. 


Hh 
Hy 


As tothe damage that may be offered to things perfonal, | : 
while in the poileflion of the owner, as hunting a man’s deer, 
fhooting his dogs, poifoning his cattle, or in any wife taking from | 


I 
condition than before, thefe are injuries too Bion: to need eX= 1 
Hl 


by the law to redrefs them, which are in two fhapes: by adiont | } 
of érefpafs vi et armis, where the act is in itfelf immediately in- | 
jurious. 


i Salk. 654. Tro Rep. 56. 
k See Boek. I. c. 8. book II, ch. 1. & 26. 


| Ch. 9. 


§) depend upon any after-calculation to fettle it. The non-payment 
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é 


|| jerious to another’s property, and therefore necefiarily accompa- 
nied with fome degree of force; and by {pecial action on the cafe, 
| 


where the act is in itfelf indifferent, and the injury only con/e- 
quential, and therefore arifing without any breach of the peace. 
In both of which fuits the plaintiff {hall recover damages, in pro- 
portion to the injury which he proves that his property has fuf- 
tained. ‘And it is not material whether the damage be done by 
‘the defendant himfelf, or his fervants by his direction; for the , 


) a@ion will lie againft the mafter as well as the fervant™. And, 
\ if aman keeps a dog or other brute animal, ufed to do mifchief, 


as by worrying fheep, or the like, the owner muft anfwer for 


} the confequences, if he knows of fuch evil habit”. 


Il. HirwerRTo of injuries affecting the right of things per- 


fonal, in pofeffion. We are next to confider thofe which regard 


‘things in aéfion only ; or fuch rights.as are founded on, and arife 


|| from contrads ; the nature and feveral divifions of which were 


explained in the preceding volume®. The violation, or non-per- 


|| formance, of thefe contracts might be extended into as great a 


variety of wrongs, as the rights which we then confidered : but 
I fhall now endeavour to reduce them into a narrow compats, | 
by here making only a twofold divifion of contracts; viz. con- 
tracts expre/s, and contracts smplied; and confidering the injuries 
that arife from the violation of each, and their refpective re- 
eine 


| Express contracts include three diftin@ fpecies ; debts, co- 
venants, and promifes. 


1. Tue legal acceptation of debt is, a fum of money due by 
certain and exprefs agreement. As, by a bond fora determinate 
fum; a bill or note; a fpecial bargain; or a rent referved on a 
leafe; where the quantity is fixed and unalterable, and does not 


m Noy’s Max. ¢. aq. © See book II. ch. 308% 


|< Cro. Care gq. 
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of thefe is an injury, for which the proper remedy is by action [ 
of debt”, to compel the performance of the contract and recover 
the fpecifcal fum due*. This is the fhorteft and fureft remedys 
particilarly where the débt arifes upon a {pecialty, that is, upon 
a deed or inftrament under feal. So alfo, if I verbally agree to pay 
a man a certain pricé fer a certain parcel of goods, and fail in 
the performance, an ation of debt lies againft me; for this is 
alfo a determinate contrz@: but if I agree for no fettled nell 
am notliable to an action of debt, but a fpecial action on the |, 
cafe, according to the nature of my contract. And indeed ac- | 
tions of debt are now feldom brought but upon fpecial contracts 
under feal: whereia the fam due is clearly and precifely exprefl- 
ed: for in cafe of fuch an action upon a fimple contraét, the 
plaintiff labours under two difficulties. Firft, the defendant has 
here the fame advantage as in an action of detinue, that of waging’ 
his laws or purging himfelf of the debt by oath, if he thinks | 
proper’. Secondly, in-an action of debt the plaintiff muft re-— 4 
cover the whole debt he claims, or nothing at all. For the debt 
is one fingle caufe of action, fixed and determined; and which 
therefore, if the proof varies from the claim, cannot be looked — 
upor as the fame contraét whereof the performance is fued for. _ 
If therefore I bring an action of debt for 20/,1 am not at li- 4 
berty to prove a debt of 20/, and recover a verdict thereon‘; anya 
more than if I bring an action of detinue for a horfe, I can” 
thereby recover an ox. For I fail in the proof of that contractual a 
which my action or complaint has alleged to be fpecific, exprefs — i | 
and determinate. But in an action on the cafe, on what is called — 
an indcbitatus affumpfit, which is not brought to compel a fpecific — 
performance of the contract, but to recover damages for it’s non- | 
performance, the implied affumpfit, and confequently the damages _ | 
for the Bich of it, are in their nature indeterminate; and will i 
therefore adapt and proportion themfelves to the truth of the ; 
cafe which {hall be proved, without being confined to the pre- 4 
cife demand ftated in the declaration. For if any debt be proved, — 
sh how- : 


pF. N.Bet r 4 Rep. 94.° 
4 See sppendix, N°. III. §. 10 8 Dyer, 219% 


| 
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however lefs than. the fum demanded, the law will raife a pro- 
_mife pro tanto, and the damages will of courfe be proportioned 


} tothe adtual debt. So that 1 may declare that the defendant, 
| being indebted tome in 20/, undertook or promifed to pay t, bot 


failed ; and lay my damages arifing from fuch failure at whatfam 
Lpleafe: and the jury will, according to the nature of my proof, 
‘allow. me cither the whole in damages, or any inferior fum. 


Tur form.of the writ of debt is fometimes in the debef 200 
- detinet, and fometimes in the detine? only: that is, the writ 
Rates, either that the defendant owes and unjulily detains the debt 


| or thing in queftion, or only that he anjultly detains it. Te is 


brought in the debet as well as detinet, when fued by one of the 


_ original contracting parties who-perfonally gave the credit, againit 


the other whe perfonally incerred the debt, as by the obligee 


_ againft the obligor, the landlord againft the tenant, &e. But, if 
it be brought by or againft'an executor for 2 debt due ta or from 
the teftator, this, not being his own debt, fhall be fued for in 


the detinet only’. So alfo if the action be for goods, for corn, or. 
an horfe, the writ fhall be in. the defimet onty 5 for nothing but 
a fam of money, for which 1 have perfonally contracted, 1s pro- 
perly confidered as my deb? And indeed awrit of debt iu the 
detinet only, is neither more nor lefs than a mere writ of defiswe > 
it might therefore perhaps be more ealy inftead of diftingnilbing 


- between the debef and detinef, and the define? only, in. an action 


of debt) to.fay at once that in the one cafe an action of debi may 


be had, in the other an action of defisue. 


2. A covENANT alfo, containedina deed, to doa direct 
actor to omit one, is another fpecies of exprefs contraéts, the 
violation or breach of which isacivil injury. As if a man. co- 
venants to be at York by fuch a day, or not te exercile a trade 
in a particular place, and isnot at York at the time appoimted, 
er carries on his trade in the place forbidden, thefe are direct 
‘reaches of his covenant; and may be perhaps greatly to the 

“a U2: difadvan- 


oF. , B. are. 
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_ difadvantage and lofs of the covenantee. The remedy for thisis | 
bya writ of covenant"; which direéts the fheriff to command 
the detendant generally to keep his covenant with the plaintiff jj 
(without {pecifying the nature of the covenant) or fhew good | 
caufe to the contrary: and if he continues refractory, or the {fj 
covenant is already fo broken that it cannot now be {fpecifically | 

performed, then the fubfequent proceedings fet forth with pre- | 

* cifion; the covenant, the breach, and the lofs which has happened [| 
thereby; whereupon the jury will give damages, in proportion |} 
to the injury fuftained. by the plaintiff, and occafioned by fuch | 
breach of the defendant’s contraét. as 7 


THERE is one fpecies of covenant, of a different nature from 1 
the reft; and that is a covenant -real, to convey or difpofe of |} 
lands, which feems to be partly of a perfonal and partly of ale 
real nature”. For this the remedy is by a {pecial writiof cove. i 
nant, for a {pecific performance of the contraé, concerning cer- 
tain lands particularly defcribed in the writ. It therefore directs '} 

- the fheriff to command the defendant, here called the deforciant, } 
to keep the covenant made between the plaintiff and him con- 7) 
cerning the identical lands in queftion : and upon this procefs it J ' | 
is that fines of land are ufually levied at common law*; the | 
plaintiff, or perfon to whom the fine is levied, bringing a writ of © 4 

- covenant, in which he fuggefts fome agreement to have been ;' 
made between him and the deforciant, touching thofe particular" 
lands, for the completion of which he brings this action. And, @' 
for the end of this fuppofed difference, the fine or fmalis concordia  ' 

is made, whereby the deforciant (now called the cognizor) ac- ‘fj 
knowleges the tenements to be the right of the plaintiff, now | 


FI 


called the cognizee. And moreover, as leafes for years were fori 
merly confidered only as contracts’ or covenants for the enjoy- a | 
ment of the rents and profits, and not as the conveyance of any a" 
real intereft in the land, the antient remedy for the leflee, if eje- 
ed, was by writ of covenant againft the leflor, to recover the term ' 


ee | 


u F.N. B. 14s. _& Sce boak IL ch, ale 
w Hal. on F.N. B x46. ” y Ibid, ch. 9. 
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(if in being) and damages, in cafe the oufter was committed by the 
leflor himfelf; or, if the term was expiréd, or the oufter was 
ceed by a itranger, then to recover damages only’. 


| 3. A promise isin the nature of a verbal covenant, and 
wants. nothing but the folemnity of writing and fealing to make 
jit abfolutely the fame. If therefore it-be to do any paplictt act, 
Jit is an exprefs contract, as much as any covenant; and the 
breach. of it isan equal injury. The remedy indeed is not ex- 
aétly the fame: fince, inftead of an action of covenant, there 
only lies an action upon the cafe, for what is called the afiumpfi é 
Jor undertaking of the defendant; the failure of performing’ which 
is the wrong or injury done to the plaintiff, the damages where- - 
of a jury are to eftimate and fettle. As if a builder promifes, 
undertakes, or afluumes to Caius that he will build and cover 
his houfe within a time limited, and fails todo it; Caius hasan 
action on the cafe againft the builder, for this breach of his ex- 
prefs promife, undertaking, or afump/fit ; and fhall recover a pe- 
cuniary fatisfaction for the injury fuftained by fuch delay. So 
alfo in the cafe before-mentioned, of adebt by fimple contract, 
if the debtor promifes to pay it and does not, this breach of ~ 
promife entitles the creditor to his action on the cafe, inftead of 
béing driven to an a¢tion of debt. Thus likewifea promiflory 
note, or note of hand not under feal, to pay money at a day 
certain, isan exprefs afump/it; and the payee at common law, 
or by cuftorn and act of patliathent tHe indorfee*, may recover 
ithe value of the note in damages, if it remains unpaid. Some 
agreements indeed, though never fo exprefsly made, are deemed 
of fo important a nature, that they ought not to refit in verbal 
promife only, which cannot be proved but by the memory 
which fometimes will induce the perjury) of witnedles. To 
prevent which, the ftatute of frauds and perjuries; 29 Car. IL. 
. 3. enlaéts, that in the five following cafes no verbal promife 
dhall be fufficient to ground an aa upon, but at the leaft fome 
note or memorandum of it hall be made in writing, and figned 
* ewer 


, % Meo, dby. t, covenant. 33. FN. B. rage a See book II, ch, 3e. 
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by the party to be charged therewith: 1. Where an. executoh 


er adminiftrator promifes to anfwer damages out of his own ef} 
tate. 2. Where a man undertakes to anfwer for the debt, de}, 
fault, or mifcarriage of another. +3. Where any agreement ij ! 
made upon confideration of marriage, 4. Where any contrat} 
or fale is made of lands, tenements, or hereditaments, or any) 
intereft therein. 5. And, laftly, where there is any pres 
that is not to be performed within a year from the making there) 
of. In all thefe cafes a mere verbal alfumpyis fis void. oa || 
| i 
From thefe exprefs contracts the tranfition is eafy to thofi! 
that are only implied by law. Which are fuch as reafon and juf| 
tice dictate, and which therefore the law prefumes that every 
man has contraéted to perform; and, upon this prefumption, 
makes him anfwerable to fuch perfons, as fuffer by his non-per, 
formance. 


i 
Or this nature are, firft, fuch as are -neceflarily implied by 
the fundamental conititution of government, to which ever) 
“man isa contracting party. And thus it is that every perfon 1) 
bound and hath virtually agreed ta pay fuch particular fums 09 
money, as are charged on him by the fentence, or aflefled by thy 
mterpretation, of the law. For itis a part of the original con, 
tract, entered into by all mankind who partake the benefits 0, 
fociety, to fubmit in all points to the municipal conftitutions an. 
local ordinances of that’ fate, of which each individual is | 
member. Whatever therefore the laws order any one to pay| 
that becomes inftantly a debt, which he hath beforehand con] 
tracted to difcharge. And this implied agreement it is, that give 
the plaintiffa right to inftitute a fecond action, founded merely 
on the general contract, in order te recover fuch damages, o| 
fum of money, as are affefied by the jury and adjudged by th: 
court to be due fromthe defendant to the plaintiff in any. for 
mer action. So that if he hath once obtained a judement againt 
another for a certain fum, and neglects to take out executia:| 
acretipon, he may afterwards bring an action of debt upon thi| 
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judgment®, and fhall not be put upon the proof of the original 
caufe of action; but upon fhewing the judgment once obtained, 
fill in full force, and yet unfatisfied, the law immediately im- 
f plies, that by the original contra of fociety the defendant hath 
: contraGed a debt, and is bound to pay it. This method feems to 
f have been invented, when real afifons were more in ule than 
hat prefent, and damages were permitted to be recovered thereon 5 
in order to have the benefit ef a writ of capias to take the de- 
fendant’s bedy in execution for thofe damages, which procefs was 
ilowable in an action of debt (in confequence of the ftatute 
#25 Edw. Ill. c. 17.) but not in an action real. Wherefore, fince 
: the difufe of thofe real a@ions, actions of debt upon judgment in 
)perfonal fuits have been pretty much difcountenanced by the 
courts, as being generally vexatious and oppreflive, by harrafling 
“the defendant with the cofts of two actions inftead of one. | 


( 
{ 


——- 


| Ow the fame principle it is, (ofan implied original contract 
Mo fubmit to the rules of the community, whereof we are mem- 
Y5ets) that a forfeiture impofed by the by-laws and private ordi- | 
‘aances of a corporation upon any that belong to the body, or at 
imercement fet in a court-leet or court-baron upon any of the 
‘itofs to the court (for otherwife it will not be binding‘) im- 
‘pannaaiel creaté 4 debt inthe eye of the law: and fuch forfeit- 
are or amercement, if unpaid, work an injury to the party or 
Woarties intitled to receive it; for which the remedy is by adion 
| $5f debt *. | 

iW 3 | 

* Tue famé reafon may with equal juftice be applied to all 
wdenal ftatutes, that is, fuch acts of parliament whereby a for- 
jj citure is inflicted for tranfgrefling the provifions therein enact 
id, The party offending is here bound by the fundamental con- 
hgract of fociety to obey the directions of the legiflature, and 
wejay the forfeiture incurred to fuch perfons as the law requires. 
ihe ufual application of this forfeiture is either to the party 
| ae grieved, 
My 6 Roll. Abr. 600, 6ot. & § Rep. 64. Web. 279. 
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grieved, or elfe to any of the king’s fubjects in general. OF| 
the former fort is the forfeiture. inflicted by the ftatute of} 
Winchefter® (explained and enforced by feveral fubfequent ‘fta- |, 
tutes‘) upon the hundred wherein a man is robbed, which is/| 
meant to oblige the hundredors to make hue and cry after the | 
felon; for, if they take him, they ftand excufed. But other- 
wife the party robbed is intitled to profecute them, by a fpecial | 9 
aétion on the cafe, for damages equivalent to his lofs. And of a 
the fame nature is the a€tion given. by ftatute 9 Geo. L. c. 226 , 
commonly called the black act, againit the inhabitants of any | 
hundred, in order to make fatisfaction in damages to all perfons 
who have fuffered by the offences enumerated and made felony § 
by that act. But, more ufually, thefe forfeitures created by fta- 
tute are given at large, to any common informer ; or, in other | 
words, to any fuch perfon or perfons as will fue for the fame ¢, ; 
and hence fuch aétions are called popular actions, becaufe they , 
are given to the people in general. Sometimes one part is given : 
to the king, to the poor, or to fome public ufe, and the other, | 
part to the informer or profecutor ; and then the fuit is called a: 
qui tam action, becaufe it 1s brought by a perfon ‘* gut tam pro i 
<< domino rege, %'c, quam pro feipfo in hac parte fequitur.’ It the; 
king therefore himfelf commences this fuit, he fhall have the, 
whole forfeiture". But if any one hath begun a guz tam, or po-) 
pular, action, no other perfon can-purfue it; and the verdict | 
pafled upon the defendant in the firft fuit is a bar to all others, , 
and conclufive even to the king himfelf. This has frequently 
occafioned offenders to procure their own friends to begin a fuity 
in order to foreftall and prevent other actions: which practice 4 
+5 in {ome meafure prevented by a ftatute.made in the reign of a, 
very fharp fighted princé in penal laws; 4 Hen. Vili cava which | 
enaéts, that no recovery, otherwife than by verdiét, obtained by) 
collufion in an ation popular, fhall be a bar to any other adtion. 
profecuted bona fides & provifion, that feems borrowed from | 

i ; the, 


‘e 13 Edw. I.c.. g See book IT. ch. 29. 
£27 Blizic. 13.29 Car. IL c. 7. $Geo.Tf, oh a Hawk, P. C, 268. 
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the rule of the Roman law, that if a perfon was acquitted of 
any accufation, merely by the prevarication of the accufer, anew 
profecution might be commenced againit him’. 


A szecownp clafs, of implied contracts, are fuch as do not 
arife from the exprefs determination of any court, or the pofitive 
direction of any ftatute; but from natural reafon, and the juit 


conftruction of law. Which clafs extends to all prefumptive 
undertakings or affumpfits; which, though never perhaps actually 
made, yet conftantly arife from this general implication and in- 
tendment of the courts of judicature, that every man hath en- 
gaged to perform what his duty or juftice requires. ‘T hus, 


: / Wrones, 161 
| 
| 
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1. Ir I employ a perfon to tranfact any bufinefs for me, or 
perform any work, the law implies that I undertook, or aflumed 
to pay him fo much as his labour deferved. And if I neglect to 
make him amends, he has aremedy for this injury by bringing 
his aétion on the cafe upon this implied afumpfit; wherein heis 
at liberty to fuggeft that I promifed to pay him fo much as he 
meer tt: deferved, and then to aver that his trouble was really 
bee fuch a particular fum, which the defendant has omitted 
topay. But this valuation of his trouble is fubmitted to the de- 
termination ofa jury; who will’affefs fuch a fum in damages as 
they think he really merited. This is called an afump/it on a 


I \ quantum meruite 


& 


2. THERE is alfo an implied afumpft on a quantum valebat, 


iiwhich is very fimilar tothe former; being only where one takes 
Hiup goods or wares of a tradefman, without exprefsly agreeing 
Iifor the price. - There the law concludes, that both parties did 


intentionally agree, that the real value of the goods fhould be 
paid; and an action on the cafe may be brought accordingly, if 


H) the vendee refufes to pay that value. 
| . ‘ *, 


4 
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3. A THIRD fpecies of implied afumpfits is when one has} 
hadand received money belonging toanother, without any valuable | 
confideration given on the receiver’s part: for the law conftrues 1 
this to be money had and received for the ufe of the owner) 
only; and implies that the perfon fo receiving promifed and un-} 
dertook to account for it to the true proprietor. And, if he un-|i 
jullly detains it, an action on the cafe lies againit him for the} 
breach of fuch implied promife and undertaking; and he will) 
be made to repair the owner in damages, equivalent to what he} 
has detained in fuch violation of his promife. This 1s avery ex-); 
tenfive and beneficial remedy, applicable to almoft every cafe|™ 
where the defendant has received money which ex aequo et bono: 
he ought to refund. It les for money paid by miftake, or on aj 
confideration which happens to fail, or through impofition, eX- 

- tortion, or oppreflion, or where undue advantage is taken of the! 
plaintiil’s fituation “.: : : 


I} 
| 


4. Wuere a perfon has laid out and expended his own: 


money for the ufe of another, at his requeit, the law implies a 
promife of repayment, and an action will lie on this affumpfit'. 


s, Likewise, fifthly, upon a ftated account between two, 

_., merchants, or other perfons, the law implies that he againft, 
whom the ballance appears has engaged to pay it to the other;) 
though there be not any actual promife. And from this impli-, 
cation it is frequent for aétions on the cafe to be brought, de-, 
claring that the plaintiff and defendant had fettled their accounts, 
together, infimul computaffent, (which gives name to this {pecies| 

. of affumpfit) and that the defendant engaged to pay the plaintil 
the ballance, but has fince neglected to doit. But if no account, 
has been made up, then the legal remedy is by bringing a writ! 
of account, de computo™; commanding the defendant to render 2) 
juit account to the plaintiff, or thew the court good caufe to the! 
contrary: 


ie 


‘ & 4 Burrs tory. m F, N. B. 116. i | 
} Carth. 446. 2 Keb. gg. ‘ | 
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contrary. In this action, ifthe plaintiff fucceeds, there are two 
judgments: the firft is, that the defendant do account (quod 
computet) before auditors appointed by the court; and, when 
fuch account is finifhed, then the fecond judgment is, that hé do 
pay the plaintiff fo much as he is found in arrear. This action, 
by the old common law’, lay only againit the parties themfelves, 
and nottheir executors ; becaufe matters of account refted folely 
Jintheir own knowlege. But this defect, after many fruitlefs at- 
tempts in parliament, was at laft remedied by ftatute.4 Ann. 
‘c. 16. which gives an action of account againit the executors 

and adminiftrators. But however it is found by experience, that 
‘the moft ready and effectual way to fettle thefe matters of ac- 
count is by bill in a court of equity, where a dilcovery may be 
‘had on the defendant’s oath, without relying merely on the evi- 
dence which the plaintiff may be able to produce. Wherefore 
ations of account, to compel a man to bring in and {ettle his 
accounts, are iow very feldom ufed; though, when an account 
is once ftated, nothing is more common than an action upon the 
implied afump/it to pay the ballance. / 


Tis laft clafs. of contracts, implied by reafon and conftruc- 
tion of law, arifes upon this fappofition, that every one who un- 
dertakes any office, employment, truft or duty, contracts with 
thofe who employ or entruft him, to perform it with integrity, 
diligence, and fkill. Andy if by his ‘want of either of thofe 
qualities any injury accrues to individuals, they have therefore 
their remedy in damages by a fpecial aétion on the cafes. Ayfew 
anftances will fully illuftrate this matter. If an ollicer of the 
“public is guilty of neglect of duty, or a palpable breach of it, 
‘of non-feafance or of mif-feafance; as, if the theriff does not 
execute a writ fent to him, or if he wilfully makes’ a falfe re- 
turn thereof; in both thefe cafes the party aggrieved fhall have 
an action on the cafe, for damages to beaflefledbya jury. If. 
a fheriff or gaoler fuffers a prifoner, who is-‘taken upon mefne 
- procefs (that is, during the pendency of a fuit) to efcape, he is 
Se . W 2 ; liable. 
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jiable to an action on the cafe’. But if, after judgment, a gaoler | 
or a fheriff permits a debtor to efcape, who is charged in exe. 

cution for a certain fum ; the debt immediately becomes his own, |} 
and he is compellable iy action of debt, being for a fum liqui- | J) 


dated and afcertained, to fatisfy the creditor his -whole demand ; |} 
which doétrine is erounded! on. the equity of the flatutes of nl 
Weltm. 2. 13. Edw. I.c. 11.and 1 Ric. Il.c.12. An advocate or at- |! 
torney that betray the caufe of their client, or, being retained, ne= 
glect toappear at the trial, by which the caufe mifcarries, are liabl 
to an action on the:cafe, for a reparation to their injured client’ 
There is alfo in law always an implied contract with a common } 
inn-keeper, to fecure his gueft’s goods in his inn; with a COM | | 
mon carrier or bargemafter, to be an{werable Re the goods h 
carries; with a common farrier, that he fhoes a horfe well, with- 
out laming him; with a common taylor, or other workman 
that he performs his bufinefs in’ a workmanlike manner? mI 
which, if they fail, anadction on the cafe lies to recover damages‘ 
for fuch breach of their general undertaking*. But if I emplo 
a perfon to tranfaét any of thefe concerns, whofe common pro 
feffion and bufinefs it is not, the law implies no fuch general un= ’ 
certaking; but in order to charge him with damages, a fpecial ip. 
agreement isrequired, Alfo if an inn-keeper, or other victual- |f 
ler, hangs outa fign and opens his houfe for travellers, itis an 
implied engagement to entertain-all perfons who travel that ways 
and upon this univerfal afumpfit.an action on the cafe will lie 
againft him for damages, if he without good reafon refufes to if 
admit a traveller‘. Ifany one cheats me with falfe cards or dice, | 
or by falle weights and meafures, or by felling me one commo- * 
dity for another, an action on the cafe alfo lies againft him for | | 
damages, upon Hie contract which the law always implies, that ; it 
every tranfaGtion is fair and honeft". In contraés likewife for) 
fales, it is conftantly underftood that the feller undertakes thag ‘| 
the.commodity he fellsis his own; and if it proves otherwife, 


p Cra. Eliz. 625. Comb. 69, s rr Rep. 54. 1 Saund. 324 
q Bro. Abr. t. parliament. 19, a Intl 382. , ¢ 1 Ventr. 333, guna 
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Jan action on the cafe lies againft him, to exact damages for this 
deceit. In contracts for proviftons it is always implied that ‘icy 
are wholefome; and, if théy be not, the fame remedy may be 
had. Allo, if he, that felleth any thing, doth upon the fale war- 
rant it to be good, the law annexes a tacit contract to this war- 
ranty, that if it be not fo, he fhall make compenfation to the 
buyer: elfe itis an injury to good faith, for which an action 
on the cafe willlie to recover damages", - The warranty muft be 
upon the fale; for if it be made after, and not gf the time of the 
fale, it is a void warranty": for it is then made without any 
confideration; neither does the buyer then take the goods upon 
the credit of the vendor. Alfo the warranty can only reach to 
things in being at the time of the warranty made, and not to 
things in futuro: as, that a horfe is found at the buying of him; 
Inot that he willbe found two years hence. But if the vendor 
knew the:goods to be unfound, and hath ufed any art to difguife 
them’, or if they are in any fhape different from what he repre- 
fents them to be to the buyer, this artifice fhall be equivalent to aft 
exprefs warranty, and the vendor is anfwerablefor their goodnefs. 
A general warranty will not extend to guard againift defects that 
are plainly and obvioufly the object ofone’s fenfes, as if a horfe 
be warranted perfect, and wants either a tail or an ear, unlefs 
the buyer in this cafe be blind. But if cloth is warranted to be — 
offuch a length, when it is not, there an action on the cale 
lies for damages ; for that cannot be difcerned by fight, but only 
by a collateral proof, the meafuring it’. Alfo if a. horfe is war- 
ranted found, and hewants the fight of an eye, though this 
feems to be the object of one’s fenfes, yet as the difcernment of 
fuch defeéts is frequently matter of fkill, it hath been held that 
an action on the cafe lieth, to recover damages for this impofition"*. 


Besipes the fpecial action on the cafe, there is alfo a pecu- 
liar remedy, entitled an action of deceit”, to give damages in fome 
4 it | eae | particular 


ft 


4 ea 

w F.N. B. 942° z Finch, L, 189. 
x Finch. L. 1809. a Salk. Orr. 

y 2 Roll. Rep. de ; = EB N. B. 9S 


i} 


166), , PRIVATE Boox TE | 


particular cafes of fraud; and principally where one man does | 
any thing in thename of another, by which he is deceived or 
injured® ; as if one brings an action in another’s name, and then 
faffers a nonfuit, whereby the plaintiff becomes liable to cofts:|§ 
or where one fuffers a fraudulent recovery of land or chaftels to | 
the prejudice of him that hath right. It alfo lies in the cafes of || 
warranty before-mentioned*; and the other injuries committed |) 
contrary to good faith and honefty. But the action ox the cafe, 
in nature of deceit, is more ufually brought upon thefe occafions. |. 


Tuus much for the non-performance of contracts exprefs or | 
implied ; which includes every poflible injury to what is by far 
the moft confiderable fpecies of perfonal property ; wz. that 

which confifis in action merely, and not in pofleflion.’ Which § 
Gnifhes our enquiries into fuch wrongs as may be offered to pers 
fonal property, with their feveral remedies by fuit or action. | 


‘¢ Law of nifi prits, 29 d F.N.B, 98 


I 
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| COME now to confider fuch injuries as affect that fpecies 
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CHAPTER THE TENTH. 


Or INJURIES ro REAL PROPERTY, anp 
First or DISPOSSESSION, or OUSTER, 
of THE FREEHOLD. 


* 


¥ 


of property which the laws of England have denominated 


real ; as being of a more fubftantial and permanent nature, than 


thofe tranfitory rights of which perfonal chattels are the object. 


REAL injuries then, or injuries affecting real rights, are prin- 
cipally fix; 1. Oufter; 2. Trefpafs; 3. Nufances 4. Watte 5 
5. Subtraction; 6. Difturbance. si al 


Ous TER, or difpofleffion, is a wrong or injury that carries 
‘with it the amotion of poffeflion : for thereby the wrongdoer gets 
into the actual occupation of the land or hereditament, and ob- 
liges him that hath a right to feek his legal remedy ; in order to 
gain poffeflion, and damages for the injury fuftained. And fuch 
oufter, or difpofleffion, may either be of the freehold, or of chat- 
tels real. Oufter of the freehold is effected by one of the fol- 
lowing methods: 1. Abatement; 2. Intrufion; 3. Diffeifin: 


4. Difcontinuance ; 5. Deforcement. All of which in their or- 


der, and afterwards their refpective remedies, will be confidered 
in the prefent chapter. 


1. AND, 
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1. AND, firft, an abatement is where a cee dies feifed of : 
aninheritance, and before the heir or devifee enters, a fir anger |, 
who has no right makes entry, and gets poffeflion of the free-|§ 
hold: this entry of him is called an abatement, and he himfelf 
is denominated an abator*. It is to be obferved that this ex-|} 
preffion, of abating, which is derived from the French and fig | 
nifies to quafh, beat down, or deftroy, is ufed by our law in} 
three fenfes. . The firft, ahah feems to be tke primitive ferent | 
is that of abating or beating down a nufance, of which we {poke | | 
in the ee of this book>: and in a like fenfe it is ufed in| 
ftatute Weltm. 1. 3 Edw. I. c. 17. where mention is made of '§ 
abating a caftle or fortrefs ; in which café it clearly fignifies to | 
pull it down, and level it with the ground. The fecond fignifi- | 
cation of abatement is that of abating.a writ or action, of which | 
we fhall fay. more hereafter : here it is taken figuratively, and 
fignifies the overthrow or defeating of fuch writ, by fome fatal 
exception to it. The laft fpecies of abatement is that we have. 
now before us; which is alfo a figurative expreflion, to denote 
that the rightful poffeflion or freehold of the heir or devifee is. 
overthrown by the rude intervention of a ieee ale Pe 


’ y 


T u1s abatement of a freehold is a a fimilar to an ims 
‘mediate occupancy ina ftate of nature, which is effected by tam 
king poffeffion of the land the fame inftant that the prior occu- 
pant by his death relinquithes it. But this however meee | 
to natural juftice, confidering man merely as an individual, is | 
diametrically oppofite to the law of fociety, and particularly the 
law of England: which, for the prefervation of public peace, | 
hath prohibited as far as poffible all acquifitions by mere occu-| 
_ pancy ; and hath directed that lands, on the death of the prefent | | 
pofleffor, fhould immediately vett either in fome perfon, exprefily | 
named and appointed by the deceafed, as his devifee; or, on de- | 
fault of fuch appointment, in fuch of his next relations as the | 
law hath felected and pointed out as his natural reprefentative of) 
heirs | 


a Finch. L. 195. ; b page s- 
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heir, Every entry therefore of a mere ftranger, by way of in- 
tervention between the anceftorand heir or perfon next entitled, 
which keeps the heir or devifee out of pofleflion, is one of the 
Jhigheft injuries to the rights of real property. 


) 2. Tue fecond fpecies of injury by oufter, or amotion of 
\poffeflion from the freehold, is by intrufion: which is the entry 
jofa ftranger, after a particular eftate of freehold is determined, 
}before him in remainder or reverfion, And it happens where.a 
tenant for term of life dieth feifed of certain lands and tene- 
ments, and a ftranger entereth thereon, after fuch death of the 
tenant, and before any entry of him in remainder or reverfion °. 
‘This entry and interpofition of the ftranger differ from an abate- 
ment in this; that an abatement is always to the prejudice of 
the heir, or immediate devifee; an intrufion i is always to the 
|}prejudice of him in remainder or reverfion. For example; if A 
N\dies feifed of lands in fee- fimple, and, before the entry of B his 
: heir, C enters thereon, this is an Ebatentrit but if A be tenant 
Nifor life, with remeiaes to B in fee-fimple, ent after the death 
Blof A, C enters, this is an intrufion. Alfo if A be tenant for life 
}jon leafe from B, or his anceftors, or be tenant by the curtefy, or 
}jin dower, the reverfion being veftedin B; and after the death 
of A, C enters and keeps B out of poffeffion, this is likewife an 
{jintrufion. So that an intrufion is always immediately confequent® 
upon the determination of a particular eftate; an abatement 
is always. confequent upon the defcent or devife of an eftate in 
})fee-fimple. And in either cafe the injury is equally great to him 
| whofe poffeflion is defeated by this unlawfuloccupancy. 


. Tus third fpecies of injury by outfter, or privation of the 
freehold, is by diffei/in. Difleifin is a wrongful putting out of 
him thatis feifed of the freehold*. The two former fpecies of 
} injury were by a wrongful entry where the poffeflion was vacant ; 
}/ but thisis an attack upon him who is in actual poffeflion, ard 

Age him out of it. Thofe were an oufter froma freehold in 

Vor. WI. : a law ; 
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jaw; this is an oufter from a freehold in deed. This may be ef- | 
fected either in corporeal inheritances, or incorporeal. Diffeifin | 
of things corporeal, as of houfes, land, &c, mult be by entry t | 
and actual difpofleflion of the freehold®; as if a man enters ei- || 
ther by force or fraud into the houfe of another, and turns, Or 
at leaft keeps, him and his fervants out of poffetlion. . Diffeifin |} 
of incorporeal hereditaments cannot be an actual difpoflefiion 5 a 
for the fubject itfelf is neither capable of a€tual bodily pofleflion, jj 
nor difpoffeffion : but it depends on their refpective natures, and | 
various kinds; being in general nothing more than a difturbance | 
of the owner in the means of coming at, or enjoying them. With # 
regard to freehold rent in particular, our antient law-books‘ men- } 
tion five methods of working a diffeifin thereof: 1. By enclofure;-. 
where the tenant fo enclofeth the houfe or land, that the lord , 

cannot come to difirein thereon, or demand it: 2. By foreftaller ¥ 
or lying in wait; when the tenant befetteth the way with force : 

and arms, or by menaces of bodily hurt affrights the leffor from { 

coming: 3. By refcous; that is, either by violently retaking a | 

diftrefs taken, or by preventing the lord with force and arms | 

from taking any at all: 4. By replevin; when the tenant re=f 
plevies the diftrefs at fuch time when his rent is really due: 
5. By denial; which is when the rent being lawfully demanded : 

is not paid. All, or any of thefe circumftances work a diffeifi 

of rent: that is, they wrongfully put the owner out of the only. 


i 


poffeflion, of which the fubject-matter 1s capable, namely, the 
receipt of it. And all thefe diffeifins, of hereditaments incorpo- | 
real, are only fo at the election and choice of the party injured 5 q 
if, for the fake of more eafily trying the right, he is pleafed ta” 
fuppofe himfelf diffeifed®. Otherwife, as there can be no a@tual # 
difpoffeffion, he cannot be compulfively diffcifed of any incorpo’ 
real hereditament. eS - 

Awnp fo too, even in corporeal hereditaments, a man mae 
frequently fuppofe himlelf to be diffeifed, when he is not fo in’ 


fact, | 


e Go. Litt. 181. g Litt. §. 588, 589. 
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fact, for the fake of intitling himfelf to the more eafy and coni- 
‘modious remedy of an aflife of novel diffeifin, (which will be ex- 
plained in the fequel of this chapter) initead of being driven to 
the more tedious procefs of a writ of entry". The true injury 
of compulfive difleifin feems to be that of difpoflefling the te- 
nant, and fubftituting onefelf to be the tenant of the lord in his 
ftead ; in order to which in the times of pure feodal tenure the 
confent or connivance of the lord, who upon every defcent or 
| alicnation perfonally gave, and who therefore alone could change, 


But when in procefs of time the feodal form of alienations wore 
1 off, and the lord was no longer the inftrument of giving actual 

{eifin, it is probable that the lord’s acceptance of rent or fervice, 
from him who had difpoffefled another, might conftitute a com- 
} plete diffeifin. Afterwards, no regard was had to the lord’s con- 
} currence, but the difpofleffor himfelf was confidered as the fole 
} diffeifor: and this wrong was then allowed to be remedied by 
entry only, without any form of law, as againtt the difleifor him- 
| felf ; but required a legal procefs again{t his heir or alience. And 
when the remedy by aflife was introduced under Henry U, to re- 
| drefs fuch diffeifins as had been. committed within a few years 
next preceding, the facility of that remedy induced others, who, 
were wrongfully kept out of the freehold, to feign or allow them- 
felves to be diffeifed, merely for the fake of the remedy. 


; t, ° ee é ; 5 
}  Tuese three fpecies of injury, abatement, intrufon, and 
difeifin, are fach wherein the entry of the tenant ab initio, as 
well as the continuance of his pofleffion afterwards, is unlawful. 


But the two remaining fpecies are where the entry of the tenant — 


-wasatfirft lawful, but the wrong confifts in the detaining of 
poffeflion afterwards. j 


4. Sucu is fourthly, the injury of difcontinuance 5 which 

- happens when he who hathan eftate-tail, maketh a larger eftate 
I) of the land than by law heis intitled to do’: in which cafe the 
3 X 2 ae ‘eftate 


hi Hengh. parv.c. 7. 4 Burr. 110, i Fineh. L. 190. 
. ‘ ene a 
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| the feifin orinveftiture, feems to have been antiently neceflaty. © 


oo 


172 AP Rliy AE Boox TL|ff 


eltate is good, fo far as his power extends who made it, but no} 
farther. Asif tenant in tail makes a feoffment in fee-fimple, a 
_ or for the life of the feoffee, or in tail; all which are beyond _his|j 
power to make, for that by the common law extends no farther 
than to make aleafe for his own life: herethe entry of the}, 
_feoifee is lawful during the life of the feoffor ; but if he retains | 
the polfefion after the death of the feoffor, it is an injurys| . 
which is termed adifcontinuance: the antient legal eftate, which | 
ought to have furvived to the heir in tail, being gone, or at leaft} 
fuipended, and for a while difcontinued. For, in thiscafe, on} 
the death of the alienors, neither the heir in tail, nor they in| 
remainder or reverfion expectant on the deberniiene of the|® 
eftate-tail, can enter on and poflefs the lands fo alienated. Alfo, | 
by the common law, the alienation of an hufhand who was feifed - 
in the right of his wife, worked a difcontinuance of the wife’s | 
eftate: till the ftatute 32 Hen. VIII. c. 28. provided, that no ac I 
by the hufband alone fhould worka difcontinuance of, or pre-, 
judice, the inheritance or freehold of the wife ; ; but that, after H | 
his death, fhe orher heirs may enter on the lands in quettion, . 
Formerly alfo, if an alienation was made bya fole eee | | 
as a bifhop or dean, without confent of the chapter, this was 
difcontinuance’. But this is now quite antiquated by the difabling 
ftatutes of 1 Eliz.c.i19.and 13 Eliz. c. 10. which declare all » 

‘ fuch alienations abfolutely void ab initio, and Cersions at prefent . | 
no difcontinuance can be thereby occafioned, : | 


on M 


5. Tue fifth and laft fpecies of injuries by outer or privation | 
of the freehold, where the entry of the prefent tenant or po | 
feflor was originally lawful, but his detainer is now unlawful, 
is that by deforcement. This, in it’s moft extenfive fenfe, is. 
nomen generalifimum,; a much larger and more comprehenfive | 
expreffion than any ai the former: it then fignifying the hold- f 
ing of any lands ortenements to which another perfon hath a 
right®, So that thisincludes as well an abatement, an intrufion, | | 
a difleifin, or a difcontinuance, as any other fpecies of wrong 

what- | 


J RANG Be 94.95 ',. med ee kK Co, Litt. a77. 


hg —06Ci(‘“‘“ WW 173 


|whatfoever, whereby he that hath right to the freehold is kept 
out of pofieilion, But, as contradiftinguifhed from the former, 
jit isonly fuch a detainer of the freehold, from him that hath 
theright of property, but never had any pofleflion under that 
right, as falls within none of the injuries which we lave before 
explained. As in cafe where a lord hath afeignory, and lands’ 
lefcheat to him propter defectum fanguinis, but the feifin of the 
lands is withheid from him: here the injury is not abatement, 
for theright vefts not in the lord as heir or devifee; nor is it 
intrufion, for it vefts not in him in remainder or reverfion; nor 
is it diffeijin, for the lord was never feifed ; nor does it at all bear 
the nature of any fpecies of di/continuance; but, being neither 
of thefe four, it ts thereforea deforcement'. Ifaman marries a 
woman, and during the coverture is feifed of lands and alienes, 
and dies ; is diffeifed, and dies; or dies in poffefiion; and the 
alience, difleifor, or heir enters on the tenements and doth not 
aflign the widow her dower this is alfo a deforcement to the 
widow, by withholding lands to which fhe hath aright™. In 
like manner, if a man leafe lands to another for term of years, 
or for the lifeofathird perfon, and the term expires by furren- 
der, efflux of time, or death of the ce/fut que vie; and the leflee 
i any ftranger, who was at the expiration of the term in pof- 
feffion, holds over, and refufes to deliver the poffeffion to him in 
remainder or reverfion, this is likewife a deforcement”. Deforce- 
ments may alfo arife upon the breach of a condition injlaw: as 
if a woman gives lands toa manby deed, to the intent that he 
marry her, and he will not when thereunto required, but conti-- 
nues to hold the lands: this is fuch a fraudon the man’s part,that 
the law will not allow it to deveit the woman’s right: though 
it does deveft the poffeffion, and thereby becomes a deforcement”. 
Deforcements may alfo be grounded on the difability of the party 
deforced: as if an infant do make an alienation of his lands, 
Niland the alienee enters and keeps pofleffion ; now, as the alic- 
nation is voidable, this pofleflion as againft the infant (or, in ae 
) 


: 1 F.N. B. 143+ n Finch. L. 263, F. N. B. 201. 305, 6, 7 
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of his deceafe, as againft his heir) is wrongful and therefore a \ 
deforcement’. The fame happens, when one of nonfane me: | 
tnory alienes his lands or tenements, and the alience enters and | 
holds polleflion, this is allo adeforcement’. Another fpecies of a 
deforcement is, where two perfonshave the fame title to land, 
and one of them enters and keeps pofleflion againftthe other : a$/' 
where the anceftor dies feifed of an eftate in fee-fimple ; which | 
defcends to two fiflers as coparceners, and one of them enters} 
before the other, and will not fuffer her fifter to enter and enjoy) | 
her moiety ; this is alfo a deforcement’. Deforcement may alfa | 
be grounded on the non-performance of a covenant real : as if a) 
man, feifed oflands, covenants to convey them to dnother, and 7 
neglects or refutes fo to do, but continues poffeffion againft him ; 
this pofleflion, being wrongful, is a deforcement®. And hence, I 
in levying a tne of lands, the perfon, againft whom the fictis 
tious action is br pose enue a fuppofed breach of covenant, 18. 3 
called the deforcrant. ‘Thus, laftly, keeping a man by any means | 

out of a freehold office is a deforcement: and, indeed, from all 
thefe infances it fully appears, that whatever injury, (with. 
holding the poffeflion of a freehold) is not included under one. 
of the four former heads, 1s comprized under this of deforcement | 


Tr & feveral fpecies and degrees of injury by oufter being thus. 
afcertained and defined, the next confideration is the remedy :, : 
which is, univerfally, the reflitution or delivery of poffeffion to the. 
‘right owner; and, in fome cafes, damages alfo for the unjut. 


amotion. The merhodel whereby thefe remedies, or either of, 
them, may be obtained, are various. 


© . 


S | 
ime \( 
et | 


I. Tue firft is that extrajudicial and figiemnug one, which a 
flightly touched in the firft chapter of the prefent book‘, of entry 
by the legal owner, when another perfon, who hath no right, halt 
previoufly taken potleflion of lands or tenements. In this me the 
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\party entitled may make,a formal, but peaceable, entry thereon, 
declaring that thereby he takes poffeflion ; which notorious actof 
Jownerfhip is equivalent to a feodal inveftiture by the lord’: or 
he may.enter on any part of it in the fame county, declaring it 
to be in the name of the whole”: but if it hes in different 
Jcounties he muft make different entries ; for the notoriety of fuch 
entry or claim to the pares or freeholders of Weltmorland, is 
not any notoriety to the pares or frecholders of Suffex. Allo if 
there be two diffeifors, the party diffeifed muit make his entry on 
both; or if one diffeifor has conveyed the lands with livery to iva 
diftinét feoffees, entry muft be made on both” : for as their feifin 
is diftin@, fo alfo muft be the aét which devetts that fenin.j1h 
the claimant be deterred from entering by menaces or bodily fear, 
hhe may make c/aim, as near to the eftate as he can, with the like 
forms and folemnities: which claim is in force for a year and a 
day only*. ‘And therefore this claim, if it be repeated once in 
the {pace of every year and day, (which is called continual claim) 
has the fame effect witb, and in all refpeéts amounts to, a legal 
‘entry’. Such an entry gives aman feifin®, or puts him into im- 
mediate poffeffion that hath right of entry on the eitate, and 
thereby makes him complete owner, and capable of conveying 
it from himfelf by cither defcent or purchafe, _ 


< 


T urs remedy by entry takes place in three only of the five 
{pecies of oufter, wz, abatement, intrufion, and diffeifin*: for, 
_as in thefe the original entry of the wrongdoer was unlawful, 
they may therefore be remedied by the mere entry of him who 
hath right. But, upon a difcontinuance or deforcement, the 
owner of the eftate cannot enter, but is driven to his action: 
for herein the original entry being lawful, and thereby an appa- 
rent right of poffeflion being gained, the law will not fufler 
that right to be overthrown by the mere act or entry of the 
: | claimant. 


ON 


wv 
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Ow the other hand, in cafe of abatement, intrufion, or dif 
feifin, where entries are gencrally lawful, this right of entry may | 
be tolled, that 1 is; taken away, by defcent. Deicents, which take | 
away entries ° , are when any one, feifed by any means whatfo- 
-ever of the inheritance of a corporeal herecitament, dies, where+ | 
by the fame defcends to his heir: in this cafe, however feeble | 
the right of the anceflor might be, the entry of any other per-| 
fon who claims title to the freeholdis taken away ; and he cans|J 
not recover pofleflion againft the heir by this furmmary method, { 
but is driven to his action to gain a legal feifin of the eftate. And) 
this, firft, becaufe the heir comes to the eftate by act of law, | 
and not by his own act; the law therefore protects his title, and 
will not fuffer his dotedion to be devefted, till the claimant hath \l 
proved a better right. Secondly, becaufe the heir may not fud- | 
denly know the true ftate of his title: and therefore the law, 
which is ever indulgent to heirs, takes away the entry of fuch | 
_ claimant as negleéted to enter on the anceftor, who was well | 
able to defend His title; and leaves the aiaiaaud only the reme- | 
dy of a formal action againit the heir®. Thirdly, this was ad- ; 
mirably adapted to the military fpirit of the feodal tenures, and . 
tended to make the feudatory bold in war: fince his children . 
could not, by any mere entry of another, be difpoffefled of the. 
lands whereof he died feifed. And, lafily, it is agreeable to the | 
pies of reafon and the general principles of law. 


For, inevery complete title’ to lands, there are two sk: | 
neceflary ; the poffeflion or feifin, and the right or property 
therein®: or, as it is exprefled in Fleta, the suris et feifine ¥ | 
junctio’. Now, if the poffeflion be fevered from the property, | 
if A has the jus proprietatis, and B by fome unlawful means has | 
gained poffeflion of the lands, this is an injury to A; for which the ! 
law gives aremedy, by putting him in poffeflion, Gh does it by | 
i , , differen. | 
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\ifferent means according to the circumftances of the cafe. 
Thus, as B, who was himfelf the wrongdoer, and hath obtained 
he pofleflion by either fraud or force, hath only a dare or naked 
ofefion, without any fhadow of right ; A therefore, who hath 
both the right of property and the rzght of poffeflion, may put 
‘Jn end to his title at once, by the fummary method of entry. 
3ut, if B the wrongdoer dies feifed of the lands, then B’s heir 
dvances one ftep farther towards a good title: he hath not only 
. bare pofeffion, but alfo an apparent jus poffeffionis, or right ot 
voflefion. Forthelaw prefumes, that the poffeflion, which is 
ranfmitted from the anceftor to the heir, is a rightful poffeffion, 
intil the contrary be fhewn : and therefore the mere entry of A 
5 not allowed to evict the heir of B; but A is driven to his 
ion at law to remove the poffeffion of the hcir, though his 
‘ntry alone would have difpoffefled the anceftor. 


So that in general it appears, that no man can recover poffet- 
ion by mere entry on lands, which another hath by defcent. 
Zet this rule hath fome exceptions’; ; wherein thofe reafons ceafe, 

ipon which the general doctrine is grounded; efpecially if the 
I) Jaimant were under any legal difabilities, during the life of the 
inceftor, either ofinfancy, coverture, imprifonment, infanity, 
Hix being out of the realm: in all which cafes there is no neglect 

or daches in the claimant, and therefore no defcent fhall bar, or 
talke away hisentry". And this title, of taking away entries by 
i)defcent, is ftill farther narrowed by the ftatute 32 Hen. VII. c. 33. 
Pywhich enacts, that if any perfon diffeifes or turns another out of 
Mooffeffion, no defcent to the heir of the diffeifor fhall take away 
Withe entry of him that has right to the land, unlefs the difleifor 
had peaceable pofleflion ie years next after the diffeifin. But 
| the ftatute extendeth not to any feoffee or donee of the diffeifor, 
mediate or immediate’ : becaufe fuch a one by the genuine feodal 
! contftitutions always came into o the tenure folemnly and with the 
im * Vor, 1. ve lord’ g 
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lord’s concurrence, by actual delivery of feifin or open and public | 
inveftiture, On the other hand, it is enacted by the ftatute of} 
limitations, 21 Jac, i.c. 16. that no entry fhall be made by any}, 
man upon lands, unlefs within twenty years after his right fhall}| 
accrue. And by ftatute 4 & 5 Ann. c. 16. no entry fhall be of |! 
force to fatisfy the faid ftatute of limitations, or to avoid a fine) 


levied of lands, unlefs an action be thereupon commenced wien 
one year 2 after, and profecuted with effect, 


U ron anoutter, by thedifcontinuance of tenant in tail, we have a 
faid that no remedy by mere entry is allowed; but that, when} | 
tenant in tail alienes the lands entailed, this fake away the en-|§ 
try of the iffue in tail, and drives him to his action at law to re- | | 
cover the pofleflion*, For, as in the former cafes the law will | 
not fuppofe, without Se that the anceftor, of him in poflef. fj 
fion acquired the eftate by wrong; and therefore, after five) 
years peaceauie poffeflion, and a defcent caft, will not fuffer the q 
poffeffion of the heir to be difturbed by mere entry without ace 
tion; fo here, the law willnot fuppofe the difcontinuor to have'® 
aliened the eftate without power fo to do, and therefore leaves'ff 
the heir in tail to his a@ion at law, and permits not his entry to: 
be lawful. Befides, the alienee, who came into poffeffion by a. 
lawful conveyance, which was at leaft good for the life of the 
alienor, hath not only a bare pofleflion, but alfa an apparent right. 
‘of poffeflion ; which is not allowed to be devefted by the mereiff 
entry of the claimant, but continues in force till a better right 
be fhewn, and recognized by a legal determination. And fome- 
thing alfo perhaps, in framing this rule of law, may be allowed 
to the inclination of the courts of juftice, to go as far as they 
could in making eflates-tail alienable, by declaring fuch ba | 
tions to be yoidable only and not abiolutely void. 


In cafe of deforcements alfo, where the deforciant had om | 
ginally a lawful poffeflion of the land, but now detains it wrong-| 
aieaenne 1 ftill continues to have the preiuinpise prima facie evi- 

dence 
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| dence of right ; that is, pofleffion lawfully gained. Which poflef- 
| fon fhall not beoverturned by the mere entry of anothers butjonly 
by the demandant’s fhewing a better right in a courfe of law. 


| ~Turs remedy by entry mutt be purfued, according to ftatute 
Ji Ric. IL ft. 1. c. 8. in a peaceable and eafy manner; and not 
}with force or ftrong hand. For, if one turns or keeps another 
Jout of poffeffion forcibly, this is an injury of both a civil and a 
criminal nature. The civil isremedied by immediate reftitution 3 
which puts the antient polleffor 7 /latu quo: the criminal injury, 
or public wrong, by breach of the king’s peace, is punifhed by 
finetothe king. For by the ftatute 8 Hen. VI. c. 9. upon com- 
plaint made to any juitice of the peace, of a forcible entry, with 
}ftrong hand, on lands or tenements; or a forcible detainer after 
ie peaceable entry; he fhall try the truth of the complaint by 
}jury, and, upon force found, fhall reftore the poffeflion to the 
jparty fo put out: and in fuch cafe, or if any alienation be made 
to defraud the pofleffor of his right, (which is declared to be ab- 
Vfolutely void) the offender fhall forfeit, for the force found, treble 
damages to the party grieved, and make fine and ranfom to the 
king. But this does not extend to fuch as endeavour to keep 
pofleflion manu forti, after three years peaceable enjoyment of 
either themfelves, their anceftors, or thofe under whom they 
claim; by a fubfequent claufe of the fame ftatute, enforced by 
} itatute 31 Eliz.c. 11 


A ot. Tavs far of remedies, where the tenant of occupier of 
the land hath gained only a mere polfefion, and no apparent fha- 
dow of right. Next follow another clafs, which are in ufé 
| where the title of the tenant or occupier is advanced one ftep 
] nearer to perfection ; fo that he hath in him not only a bare — 
poffeflion, which may be deftroyed by entry, but alfo an appa- 
rent right of poffefion, which cannot be removed but by courfe 
| of law: in the procefs of which muft be fhewn, that though he 

hath at prefent pofleflion and therefore hath the prefumptive 
i Be Y2 »-xight, 
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right, yet there is a right of poffeffion, fuperior to his, reliding ! 
in him who brings the action. | 


THESE remedies are cither by a writ of entry, or an afife:|\@ 
which are actions merely poffeffory ; ferving only to regain that | 
pofleflion, whereof the demandant (thatis, he who fues for the |} 
land) or his anceftors, have been unjuftly deprived by the tenant | 
or pofleflor of the freehold, or thofe under whom he claims. ‘They | 
meddle not with the right of property: only reftoring the de- |J 
mandant to that ftate or fituation, in which he was (or by law | 
ought to have been) before the difpoffeflion committed. But this || 
without any prejudice to the right of ownerfhip: for, if the | 
difpofleflor has any legal claim, he may afterwards exert it, not- | 
withftanding arecovery had againit him in thefe pofleflory actions, .§ 
Only the law will not fuffer him to be his own judge, and either | 
take or maintain poffeffion of the lands, until he hath recovered || 
them by legal means!: rather prefuming the right to have ac=, 
companied the antient feifin, than to refide in one who had no | 
fuch evidence in his favour. q 


1. Tue firftof thefe poffeflory remedies is by writ of entry; | 
which is that which difproves the title of the tenant or pofleffor, | 
by fhewing the unlawful means by which he entered or conti-. 
nues pofleflion™. The writ is directed to the fheriff, requiring | 
him to ‘* command the tenant of the land that he render (in | 

Latin, praecipe quod reddat) tothe demandant the premifes in , 

queftion, which he claims to be his right and inheritance; | 

andinto which, as he faith, the faid tenant hath not entry but 
by a difcifin, intrufion, or the like, made to the faid demand- 

* ant, within the time Heise by law: or that upon refufal he ‘ 
do appear in court on fuch a day, to fhew wherefore he hath | 
not doneit".’’? This is the original procefs, the praecipe, upon | 
which all the reft of the fuit is grounded; and trom hence it 
appears, that what is s required of the tenant is in the alternative, | 
either 


TMirr.\c. 4. §. 24. n Sce Vol. II. append. N®. V. §. 4, 
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| either to deliver feifin of the lands, or to fhew caufe why he 
jwill not. Which caufe may be cither a denial of the fact, of 
\having entered by fuch means as are fuggefted, or a juftification 
Jofhis entry by reafon of title in himfelf, or in thofe under whom 


he makes claim: and hereupon the pofleflion of the land is 
awarded to him who produces the cleareft right to pofiefs it. 


| Iw our antient books we find frequent mention of the degrees, 


within which writs of entry are brought. If they be brought 


jagainit the party himfelf who did the wrong, then they only 


charge the tenant himfelf with the INJULY: 3°" non babuit ingref- 
“<< fum nifi per intrufionem quam ipfe fecit.” But if the intruder, 
diffeifor, or the like, has made any alienation of the land to a 


| third perfon, or it has defcended to his heir, that circumftance 


muft be alleged in the writ, for the action muft always be brought 


) againft the tenant of the land; and the defect of his pofleflory 


title, whether arifing from his own wrong or that of thofe under 
whom he claims, muft be fet forth. One fuch alienation or de- 
fcent makes the firft® degree, which is called the fer, becaute 
then the form of a writ of entry is this; that the tenant had 


no right of entry, gut 2y the original wrongdoer, who aliena- 
‘ted theland, or from whom it defcended, to him: ** non ha- 


“« buit ingrefum, nifi per Guilielmum, gui fe in illud intrufit, et ils 


« Jud tenenti dimifit?.? A fecond alienation or defcent makes an- 
other degree called the per and cui; becaufe the form of a writ 
of entry, in that cafe, is, that the tenant had no title to enter, 
but by or under a prior alienee, fo whom the intruder demifed 
it ; “ non habuit ingrefum, nifi per Ricardum, cui Guilielmus tlud 
<< dimifit, qui fe in illud intrufit’.’ Thefe degrees thus flate the 
original wrong, and the title of the tenant who claims under 
fach wrong. If more than two degrees, that is, two alienations 
or defcents were pait, there lay no writ of entry at the common 


law. 
‘o Finch. L. 262. Booth indeed (of real But the difference is immaterial. 
aétions. 172.) makes the firft degree to con- p Booth. 181. 
Giftin the original wrong done, the fecond q Finch. L363. F.N, B, 203. 254: 
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law. For, 4s it was provided, for the quietnefs of men’s inhes 
ritances, that no one, even though he had the true right of pofs 
fefGion, fhould enter upon him who ked the apparent right by 
defcent or otherwife, but he was driven to his writ ofentry to gain 
poffeflion; fo, after more than two defcents or two conveyances 
were pafled, the demandant, even though he had the right both 
of poffeffion and property, was not allowed this poffefory action; || 
but was driven to his writ of right, a long and final remedy, to | 
punifh his neglect in not fooner putting in his claim, while the |j 
degrees fubfifted, and for the ending of fuits, and quieting of |, 
all controverfies’. But by the ftatute of Marlbridge, 52 Hen. Ill 
c. 20. it was provided, that when the number of alienations oF | 
defcents exceeded the ufual degrees, a new writ fhould be alé 
lowed without any mention of degrees at all. And accordingly | 
anew writ has been framed, called a writ of entry in the pof, \f 
which only alleges the injury of the wrongdoer, without dedus ) 
- cing all the intermediate title from him to the tenant: ftating if) | 
in this manner; that the tenant had no legal entry unlefs after, » 
or fubfequent to, the oufter or injury done by the original dif » 
poffeflor; “ non habuit ingrefum nift pott intrufionem quam Guts 
© fielmus in illud fecit;” and rightly concluding, that if the ori¢ 
ginal title was wrongful, all claimis derived (oni thence muft _ 
participate of the fame wrong. Upon the lattet of thefe writd 
it is (the writ of entry fur diffeifn in the po/?) that the form of © 
eurcommon recoveries of landed eftates is ufually grounded , 
which,we may remember, were obferved in the preceding volume’ — 
to be fictitious aétions, brought againft the tenant of the freehold | 
(ufually called the tenant to the praeczpe, or writ of ent in 

which by collufion the demandant recovers the land. 7 


Turs remedial inftrument, of writ of entry, is applicable to | 
all the cafes of oufter before-mentioned, except that of difcon: 
tinuance by tenant in tail, and fome eel: fpecies of deforces | 
ments. Suchis that of deforcement of dower, by not affigning 
any dower to the widow within the time limited by law; for 


which | 


¥ 2 Inft. 15:33 = s Book II. ch. ar 
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which fhe has her remedy by a writ of dower, unde nihil habet*. 


‘}claims in fee-fimplé‘, 
within age) or his guardian, affign her more than fhe ought-to 
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But if the be deforced of part “only of her dower, fhe cannot 
then fay that nihi/ habet ; and therefore fhe may Wine recourfe to 
another action, by writ of right of dower: which is a more 
general remedy, extending either to part or the whole; and is 
(with regard to her claim) of the fame nature as the grand writ 
of right, whereof we fhall prefently fpeak, is with regard to 
-On the other hand, if the heir (being 


have, they may be remedied by a writ of admeafurement of dower”. 


But in general the writ of entry is the univerfalremedy to recover 


pofleflion, when wrongfully withheld from the owner. It were 


‘therefore endlefs to recount all the feveral divifions of writs of en- 


try, which the different circumftances of the refpective demand- 
ants mayrequire, and whichare furnithed by thelawsof England": 
being plainly and clearly chalked out in that moft antient and 


highly venerable collection of legal forms, the regz/trum omnium 
brevium, or regifter of fuch writs as are fuable out of the king’s 


courts, upon which Fitzherbert’s natura brevium 1 is a comment ; 
at 


in WEE _ writ ad communem legem: (Ibid. 207.) forthe 


t Ibid. 16. 

UREN geben ra Ge. Hinchist Tu, 344: 
Weftm. 2, 13 Edw. I.c. 7. 

y. See Britton. c. 14. fol. 264: © The 
moft ufual were, 1. The writs of entry fur 
diffeifin and of intrufion: (F.N. B. ror. 203.) 
which are brought to remedy either of thofe 
fpecies of oulter. 2. The writs of dum fuit 
infra actatem, and dum fuit non compos meniis : 
(Ibid. 192. 202.) which lie fora perfon of 
full age, or one who hath recovered his un- 
derftanding, after having (when under age 
or infane) aliened his lands; or for the heirs 
of fuch alienor, 3. The writs of cwi in vita 
and cui ante divortium: (Ibid. 193. 204.) for 


stat; 


- a woman, when a widow or divorced, whofe 


hufband during the coverture (cui in vita 


fua, vel cui ante divortium, ipfa contradicere 


non potuit) hath aliened her eftate. 4. The 


reverfioner, after the alienation and death 
of the particular tenant for lifesat) sigh 
writs in cafe provifo and in confimili cafu : 
(Ibid. 205. 206.) which lay not ad commu-~ 
nem legem, but are given by ftat. Gloc, 
6 Edw. I.c. 7. and Weftm. 2. 13 Edw. I 
c. 24. for the reverfioner after the aliena- 
tion, but during the life, of the tenant in 
dower or other tenant for life. 6. The 
writs ad terminum qui practerut : (Ibid. 201.) 
for the reverfioner, when the poffeflion is 
withheld by the lefice or a ftranger, after 
the determination of a leafe for years. 
y. The writ caufa matrimonii praelocuti : 
(Ibid. 205.) for a woman who giveth land 
to a man in fee or for life, to the intent that 
he may marry her, and he doth not. And@ 
the like in cafe of other dcforcemen tse 
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and in which every man whois injured will befure to findamethod 
of relief, exaétly adapted to his own cafe, defcribed in the compafs 
of a fewlines, and yet without the omiflionof any material circum 
ftance. So that the wife and equitable provifion of the ftatute 
Weftin. 2. 13 Edw. I. c. 24. for framing new writs when want- 
ed”, is almoft rendered ufelefs by the very great perfection of the 
antient forms. And indeed I know not whether it is a greater 
credit to our laws, to have fuch a provifion contained in them, 
or not to have occafion, or at leaft very rarely, to ufe it. 


In the times of our Saxon anceftors, the right of poffeflion 
feems only to have been recoverable by writ of entry *; which 
was then ufually brought in the county court. And it is to be 
obferved, that the proceedings in thefe actions were not then fo 
tedious, when the courts were held, and procefs iffued every 
three weeks, as after the conquelt, when all caufes were drawn © 
into! the king’s courts, aud procefs iflued from term to term; 
which was found exceeding dilatory, being at leaft four times as i 
flow as the other- And hence a new remedy was invented in 


many cafes, to do juftice to the people and to determine the 


potlefion, in the proper counties, and yet by the king’ s judges a 
This was the remedy by a/i/e, of which we are next to fpeak. 


2. THe writ of afi is {aid to have been invented by Glanvil, 
chief juftice to Henry the fecond’; and, if fo, it feems to owe it’s — 


introduction tothe parliament heldat Noviiamipeaa the twenty — 
fecond year of that prince’s reign: when juftices in eyre were 
appointed to go round the kingdom in order to take thefe aflifes ¢ 
and the aflifes themfelves (particularly thofe of mort d’anceffor 
and novel diffeifin) were clearly pointed out and defcribed”. Ag | 


a Writ | 
E w See pag. 5¥.- 
x Gilb. Ten. 4x 
y Mirror. c. 2. §, 25, 
z §. 9+ Sé dominus feodi negat haeredibus 


inde habuit, die qua fuit vivus et mortuus ; ; ety 4 
ficut recognitum fuerit, ita haeredibus ejus refiie 
tuant. §. 10. Fuftitiarii domini regis faciant fer 


recognitionem de diffaifinis fattis fuper affifam, a 
defuntli fafinam ejufdem feodi, juftitiaru do~ tempore quo dominus rex venit in Angliam prox 


mini regis faciant inde. fieri recognitionem per ime poft pacem fattam inter ipfum et regem fix 
xii legales homines, qualem faifinam defunfus hum fuum, (Spelm. God. 330.) 


A 


WRrownes 


} a writ of entry isa real ation, which di/proves the title of the 
/tenant, by fhewing the unlawful commencement of his poffef- 
} fion; fo an affife is a real action, which proves the title of the 
demandant, merely by fhewing his, or his anceftor’s, pofleflion * : 
and thefe two remedies are in all other refpects fo totally alike, 
that a judgment or recovery in one is a bar againft the other: 
fo that when a man’s pofleflion is once eftablifhed by either of 
thefe poffeflory actions, it can never be difturbed by the fame 
antagonift in any other of them. The word, a/ffe, is derived by 
fir Edward Coke ® from the Latin a/ffideo, to fit together; and 
] it fignifies, originally, the jury who try the caufe, Aid fit toge- 

ther for that purpofe. By a figure it is now made to fignify Hie 
} court or jurifdiction, which fummons this jury together by a 
 commiflion of affife, or ad affifas capiendas ; and hence the judi- 
cial aflemblies held by the king’s commiflion in every county, as 
well to take thefe writs of ailife, as to try caufes at nifi prius, 
/are termed in common fpeech the alpifes. By another fomewhat 
fimilar figure, the name of aflife is alfo applied to this aGion, 
for recovering poffeffion of lands’: for the reafon, faith Little- 
1 Qi. why fue writs at the beginning were called affifes, was, 
] for that in thefe writs the fheriff i is ordered to fummon a jury, 
} oraflife ; which is not exprefled in any other original writ 4. 


T wI s remedy, by writ of affife, is only applicable to two 
fpecies of injury by oufter, viz. abatement, and a recent or no- 
I vel diffefin. If the abatement happened upon the death of the 

cdemandant’s father or mother, brother or fifter, uncle or aunt, 

] nephew or neice, the remedy is by an aflife of mort d’ anceftor, 
J or the death of one’s anceftor: and the general purport of this 
J writ is to direct the theriff to fummon a jury or affife, to view 
the land in queftion, and to recognize whether fuch anceftor were 
feifed thereof on the day of his death, and whether the de- 
mandant be the next heir®. And, in, a fhort time after, the 
Vor. Il. ~ Zz judges 
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judges ufually come down by the king’s commiffion to take the. 

recognition of aflife; when, if thefe points are found in the af- 
firmative, the law immediately transfers the pofieflion from the | 
tenant to the demandant. If the abatement happened on the | 
death of one’s grandfather or grandmother, then an aflife of mort 
d’ anceftor no longer lies, but a writ of ayle or de avo; if on the 
death of the great grandfather or great grandmother, then a writ 
of defayle, or de proavo; but if it mounts one degree higher, to 
the fre/ayle or grandfather’s grandfather, or if the abatement hap- | 
pened upon the death of any collateral relation, other than thofe | 
before-mentioned, the writ is called a writ of cofinage, or de con- 
fanguines'. And the fame points fhall be enquired of in all thefes || 
actions anceffrel, asin an aflife of mort d’ anceftor ; they being of . | 
the very fame nature®: though they differ in this point of form (fj 
that thefe anceftrel writs (like all other writs of praecipe) exprets- |] 
ly affert the demandant’s title, (vz. the feifin of the anceftor at , 

his death, and his own.right of inheritance) the aflife afferts no- . 

thing directly, but only prays.an enquiry whether thofe points: a 
befo*. There is alfo another ancefirel writ, denominated a nus 

per obtit, to eftablifh an equal divifion of the land in queftion, . 
where on the death of an anceftor, who has feveral heirs, one .§ 
enters and holds the others out of poffeffion'.. But aman is not jj 
allowed to have any of thefe pofleffory ations for an abatement .jj 
confequent on the death of any collateral relation, beyond the 
fourth degree*; though in the lincal afcent he may proceed ad | 
infinitum’. For the law wili not pay any regard to the poffeflion . 
ofa collateral relation, fo very diflant as hardly to be any atall. 


Ir was always held to be law”, that where lands were devi- JJ 
fable in a man’s Jaft will by the cuffom of the place, there an ; 
aflife of mort d’anceftor did not lie. For, where lands were fo — 
devifable, the right of pofleflion could never be determined by i 


@ pro 
J 


ey 
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a procefs, which enquired only of thefe two points, the feifin of 
the anceftor; and the heirfhip of the demandant. And hence it 
might be reafonable to conclude, that when the ftatute of wills, 

22 Ben: VIII. c. 1. made all Yocagelands devifable, an afflife of mort 
_@ anceftor no longer could be brought of lands held in focage® ; 
and that now, fince the ftatute 12 cn II. c. 24. which converts 
all tenures, a few only excepted, into free and common focage, 
it fhould follow, that no aflife of mort a’ anceftor can be brought 
of any lands in the kingdom; but, in cafe of abatements, recourfe 
_mutt be properly had to the more antient writs of entry. 


Aw affife of novel, (or recent) difeifin isan action of the fame 
/nature with the aflife of mort d’anceffor before-meutioned, in - 
that herein the demandant’s poffeffion muft be fhewn. But it 
_ differs confiderably in other points, particularly in that it recites 
/acomplaint by the demandant of the diflcifin committed, in 
1 terms of direct averment ; whereupon the fheriff is commanded 

to refeife the land and all the chattels thereon, and keep the fame 
‘in his cuftody till the arrival of the Gifiices of affife ; (which 
fince the introduction of giving damages, as well as the poffef- 
| fion, i is now omitted’) and in the mean time to fummon a jury 
to view the premifes, and make recognition of the affife before 
thejuftices®. And if, upon the trial, ine demandant can prove, 
firit, a title; next, his actual feifin in confequence thereof; and, 
laftly, his diffeifin by the prefent tenant; he fhall have ah 
ment to recover his feifin, and damages Fit the injury fuftained. 


Tue procefs of aflifes in general is called, by ftatute Weftm. 2. 
13 Edw. Lc. 24. fefiinum Geiitian: in comparifon of that by a 
writ ofentry ; it not admitting of many dilatory pleas and pro- 
ceedings, to which other real actions are fubject*. Cofts and 
damages were annexed to thefe poffeflory actions by the ftatute 
of Glocefter, 6 Edw. I. c. 1. before which the tenant in poffef- 
} fion was allowed to retain the intermediate profits of the land, 
he 2 to 
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to enable him to perform the feodal burthens incident thereunto, | 
And, to prevent frequent and vexatious diffeifins, it is enacted | 
by the flatute of Merton, 20 Hen. Mil c. 3. that if a perfon}’ 
difleifed recover feifin of the land again by aflife of novel diffeiim,|% 
and be again diffeifed of the fame tenements by the fame diffei-}: 
for, he fhall havea writ of re-diffeiim; and, if he recover there-| 
in, the re-difleifor fhall be imprifoned; and, by the ftatute of} 
Marlbridge, 52 Hen. I. c. 8. {hall alfo pay a fine to the king} 
to which the flatute Weftm. 2. 13 Edw.I. c. 26. hath fuper-|) 
added double damages to the party aggrieved. In like manner, | 
by the fame ftatute of Merton, when any lands or tenements are| 
recovered by affife of mort d’ anceffor, or other jury, or any judg-| 9 
ment of the court, if the party be afterwards difleifed by the). 
fame perfon again{t whom judgment was obtained, he fhall have} 
a writ of po/?-difeifin againit him ; which fubjects the poft-diflai.) 
for tothe fame penalties as a re-difleifor. The reafon of all) 
which, as given by fir Edward Coke’, is becaufe fuch proceed- q 
ing is a contempt of the king’s couris, and in defpite of the law; tl 
or, as Bracton more fully exprefies it’, “ falis qua ita convictis 
‘< fuerit, dupliciter delinquit contra regem: quia facit diffeifinam et 
¢ roberiam contra pacem fuam ; et etiam aufu temerario irrita factt: 
<< ea quae in curta domini regis rite acta funt: et propter duplex 
<¢ delictum merito fuftinere debet poenam duplicatam.” : 


a | | 


Iw all thefe poffeflory adiions there is a time of limitation ! 
fettled,. beyond which no man fhall avail himfelf of the poffef- 
fion of himfelf or his anceftors, or take advantage of the wrong- J 
ful pofleflion of his adverfary. Yor ifhe be negligent for a long 
and unreafonable time, thelaw refufes afterwards to lend him/ 
any afliflance, to recover the poflefiion merely ; both to punifh ; 
his neglect, (nam leges vigilantibus, non dormientibus, Subveniant) | 
and alf becaufe it is prefumed that the fuppofed wrongdoer has | 
in fuch a length of time procured a legal title, otherwife he | 
svould fooner have been fued. This time of limitation by the fta-. 
tute. of Merton, 20 Hen. Ill. c. 8. and Weftm, 1. 3 Edw. Ic. 39: 

was 
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\was fucceflively dated from particular acras, vz. from the return 
pe king John from Ireland, and fromthe coronation, rc. of 
\cing Henry thethird. But this date of limitation continued fo 


Jong unaltered, that it became indeed no limitation at all, it be- 


ag above three hundred years from Henry the third’s coronation 
jo ‘the year 1540, when ‘the prefent ftatute of limitations was 


made. This, inftead of limiting actions from the date of a par- 


Jicular event, as before, which in procefs of years grew abfurd, 


‘ook another and more direét courfe, which might endure for 


iver; by limiting a certain period, as fifty years for lands, and 


the like period “ for cuftomary or prefcriptive rents, fuits, and 
Vervices (for there is notime of limitation upon rents reierved 
py deed”) and enacting that no perfon fhould bring any po#ef- . 


ory action, to recover poffeflion thereof merely upon the feifin, 
or dinostestinn: of his anceftors, beyond fuch certain period. 


And all writs, grounded upon the pofleflion of the demandant 


pimfelf, are directed to be fued out within thirty years after the 
diffeifin complained of ; for if it be an older date, it can with 


ho propriety be called a frefh, recent, or novel diféifin : which 


ame fir Edward Coke informs us was originally given to this 


q proceeding, becaufethe diffeifin muft have been fince the laft 


yre or circuit of the juftices, which happened once in feven 
years, otherwife the action was gone*. And we may obferve’, 
hat the limitation, prefcribed by Henry the fecond at the firft 
inftitution of the aflife of xovel diffeifin, was from his own return 
into England after the peace made between him and the young 
sing his fon ; which was but the year before. 


ea 


5 fe 
Wuat has been here obferved may throw fome light on the 
Joatrine of remitter, which we {poke of in the fecond chapter 


of 
ah 
t 2% Hen. VIII. c, 2. ( and other fubfequent writers have followed, 
u So Berthelet’s original edition of the make it only forty years for rents, &c. 
ftatute, 4..D. 1540: and Cay’s, Pickering’s, w 8 Rep. 65. 
and Ruffhead’s editions, examined with the x 1 Inft. 153. Booth, aro. 
record. Raftell’s, and other intermediate y See pag. 134. 


editions, which fir Edward Coke (2 Taft. 95.) 


~ 


/ 
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of this book? ; and which, we may. remember, was, where on}. 
who hath aright to lands, but is out of poffeflion, hath after} 
wards the fr echold caftuponhimby fome Pe seein title) 
and enters by virtue of that title. In this cafe the law remit} a 
him to his antient and more certain right, and by an equitabld. 
fiction fuppofes him to have gained patios in confequence, and| 
by virtue, thereof: and élite) becaufe he cannot poffibly obtain 
judgment at law to be reftored to his prior right, fince he is him) 
felf the tenant of the land, and therefore hath nobody againt| | 
whom to bring hisa@tion. This determination of the law might 
feem fuperfluous to an hafty obferver ; who perhaps would ima} 
gine, that fince the tenant hath now both the night and alfo the 2 
pofleffion, it little fignifies by what means Fach poffeflion fhall: 
be faid to be gained. But the wifdom of our antient law deter: 
mined nothing in vain. As thetenant’s pofleflion was gained by | 
a defective title, it was liable to be overturned by (hereine that 
defect in a writ of entry ; and then he muft have been driven tc 
his writ of right, to recover his juft inheritance: which woulc 
have been doubly hard, becaufe, during the time he was him-| 
yh tenant, he could not eftablifh his prior title by any pofleflory 

étion. Thelaw therefore remits him to his prior title, or put: 
in in the fame condition as if he had recovered the land by writ! 
of entry. Without the remitter he would have had jus, et fear 
finam, feparate; a good right, but a bad potieffion : now, by 
the remitter, fe hath the moft perfect of all titles, Be et fei 


nae conjunclionem. 


Ill. By thefe feveral pofleffory remedies the right of poftet 
fion may be reftored to him, that is unjuitly deprived thereof 
But theright of poffe/ion (though it carries with it a ftrong pre) 
fumption) is not always conclufive evidence of the right of pro 
perty, which may flill fubfift in another man. Yor, as one mar 
may have the poffe/ion, and another the r7ght of pole (ite whiel 
is recovered by thefe pofleflory actions ; fo one man may | 
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‘ithe right of poffefion, and cannot therefore be evicted by any pof- 
‘\feflory action, and another may have the right of property, which 
\cannot be otherwife afferted than by the great and final retaedy 
Jof a writ of right, or fuch correfpondent writs as.are in the na- 
ture of a writ of right. 


THis happens principally in four cafes: 1. Upon difconti- 
Jnuance by the alienation of tenant in tail: whereby he, who 
Jhad the right of poffeffion, hath transferred it to the alience ; 
land therefore his iffue, or thofe in remainder or reverfion, fhall 
not be allowed to recover by virtue of that poffeflion, which the 
‘tenant hath fo voluntarily transferred. 2. In cate of judgment 
given againft either party by his own default; or, 3. Upon trial of | 
| the merits,in any pofleflory action: for fuch judgment, if obtained 
oy him who hath not the true ownerfhip, is held to be a f{pecies 
of deforcement; which however binds the right of poffeffion, and 
\ufers it not to be ever again difputed, unlefs the right of pro- 
perty be alfo proved. 4. In cafe the demandant, who claims the 
( cight, is barred from thefe pofleflory actions by length of time 
Binnd the flatute of limitations before-mentioned : for an undif 
curbed pofleflion, for fifty’ years, ought not to be devefted byany 
ching, but a very clear proof of the abfolute right of propriety, 
hin thefe four cafes the law applies the remedial inftrument of 
either the writ of right itfelf, or fuch other writs, as are faid to 
joe of the fame nature. 


1. Ano firft, upon an alienation by tenant in tail, whereby 
fithe eftate-tail is difcontinued, and the remainder ory reverfion is 
ay failure of the particular eltate difplaced, and turned into a 
| mere right, the remedy is by action of formedon, ( Jecundum Sor- 
| mam dont) which is in the nature of a writ of right*, and is the 
higheft action that tenant in tail can have’. For he cannot have i 
| 4 abfolute writ of right, which is confined only to fuch as clair ie 
in fee-fimple: and for that reafon this writ of Sormedon was granted 


him 


’ 
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him ity the ftatute de donis or Weltm. 2. 13 Edw. loc. 1. which 
is therefore emphatically called dis writ of right” . This writ i! 
dittinguifhed into three fpecies; a formedon in the deftender, i, 
‘the wane: and in the reverter. A writ of formedon in an 
defcender lieth, where a gift in tail is made, and the tenant 11| 
tail alienes the lands entailed, or is difleifed of them, and dies | 
in this cafe the heir in tail fhall have this writ of formedon 1 iy 
‘the defcender, to recover thefe lands, fo given in tail, againit hin 
who is then the actual tenant of the freehold’. In wen action 
the demandant is bound to ftate the manner and form of the gifl, 
in tail, and te prove himfelf heir fecundum formam doni. A for, 
snedon in the remainder lieth, whete a man giveth lands to an\§ 
other for life or in tail, with remainder to a third perfon in tai), 
or in fee ;. and he who hath the particular eftate dieth, withon( | 
iffue inheritable, and a ftranger intrudes upon him in remainder. § 
and keeps him out of poffeffion®. In this cafe the remainder- mat, 
fhall have his writ ‘of formedon im the remainder, wherein the 
whole form of the gift is ftated, and the happening of the even! 
upon which the remainder depended. This writ is not given in, 
exprefs words by the ftatute de donis ; but is founded upon the 
equity of the ftatute, and upon this maxim in law, that if any 
one hath a right to the land, he ought alfo to have an action tc. 
recover its. A A for medon in the reverter lieth, where there is a ‘gift 
in tail, and afterwards by the death of the donee or lis heirs with-| 
out iflue of his body the reverfion falls in upon the denor, 7 
heirs, or afligns ; in fuch cafe the reverfioner fhall have this writ’ 
to recover the lands, wherein he fhall fuggeft the gift, his own| 
title to the reverfion minutely derived from the donor, and the| 
failure of iflue upon which his reverfion takes place’. This lay| 
at common law, before the ftatute dé donis, if the donee aliened 
before he had performed the SeeueD of the gift, by having 
iffue, and afterwards died without any®. The time of li: mitation 
ina formedon by itatute 21 Jac. I. c. 16. is twenty years 5 within 


which 
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| which fpace of time after his title accrues, the demandant muft 


- bring his action, or elfe is for ever barred. 


2. Iw the fecond cafe; if the owners of a particular eftate, 
as: for life, in dower, by the curtefy, or in fee-tail, are barred 
of the right of poffeflion by a recovery had againft them, through 
their default or non-appearance in a pofleflory action, they were 
abfolutely without any remedy at the common law; asa writ of 
right does not lie for any but fuch as claim to be tenants of the 


fee-fimple. Therefore the ftatute Weftm. 2. 13 Edw. I. cs 4. 


gives a new writ for fuch perfons, after their lands have been fo 
recovered againft them by default, called a quod e: deforceat ; 
which, though not ftrictly a writ of right, fo far partakes of the 


nature of one, as that it will reftore the right to him, who has 
been thus unwarily deforced by his own default®. But in cafe 
the recovery were not had by his own default, but upon defence 
in the inferior poffeflory action, this {till remains final with re- 


eard to thefe particular eftates, as at, the common law: and 


hence it is, that a coramon recovery (on a writ of’entry in the 


pot) had not by default of the tenant himfelf, but (after his 
defence made and voucher of a third perfon to warranty) by de- 
fault of fuch vouchee, is now the ufual bar to cut of an eftate- 
tail. 


/ 


3, 4. THIRDLY, in cafe the right of pofleflion be barred by a 
recovery upon the merits ina pofleffory action, or,/laftly, by the 
ftatute of limitations, a claimant in fee-fimple may have a mere 
writ of right; which is in it’s nature the higheft writ in the 
Jaw‘, and licth only of an eftate in fee-fimple, and not for him 
who hath a tefs eftate. This writ lies concurrently with all other 
real actions, in which an eftate of fee-fimple may be recovered; 
and‘it alfo lies after them, being as it were an appeal to the mere 
right, when judgment hath been had as to the pofleflion in an 

Vou. Ill. Aa inferior 
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inferior pofleffory action'. But though a writ a right may be 
brought, where the demandant is entitled to the poffeflion, yet 
it rarely is advifable to be brought 1 in fuch cafes; as a more ex- | 
peditious and eafy remedy is had, without meddling with the 
property, by proving the demandant’s own, or his anceitor’s, pof 
_feflion, and their illegal oufter, in one of the poiflefiory actions 
But, in cafe the right of pofleffion be loft by length of time, or 
by judg ment againit the true owner in one of thefe inferior fuits, 
there is no Bene choice: this is then the only remedy that can) |) 
be had; and it is of fo forcible a nature, that it overcomes all | 
obftacles, and clears all objections that may have arifen to cloud” 
and obfcure the title. And, after iffue once joined in a writ of 4 
right, the judgment i iS abiolutely final; fo that a recovery had | 
in this action may be pleaded in bar of any other claim or de= i 
mand”, ce: 


T HE pure, proper, or mere writ of right liesonly, we haven |. 
faid, to recover lands in fee-fimple, sit iat withheld from the | 
true proprietor . But there arealfo fome other writs which are faid |} 
to be in the nature of a writ of right, becaufe their procefs andj 
proceedings do moftly (though not intirely) agree with the writ 
of right: but in fome of them the fee-fimple is not demanded ;_ 
and in others not land, but fome incorporeal hereditament. Somd 
of thefe have been nea mentioned, as the writ of right of 
dower, of formedom, &’c : and the, others will hereafter be taken 
notice of, under their proper divifions. Nor is the mere writ of 
right alone, or always, applicable to every cafe of a claim of lands 
in fee-fimple: for if the lord’s tenant in fee-fimple dies without) 
heir, whereby an efcheat accrues, the lord fhall have a writ oi 
efcheat”, which is in the nature of a writ of right. And if one 
of two or more coparceners deforces the other, by ufurping th 
fole pofleffion, the party aggrieved fhall have a writ of right de 
rationalili parte *: which may be grounded on the feifin of the 
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Janceftor at any time during his life; whereas in a nuper obiit 
§ (which is a pofleflory remedy") he mutt be feifed at the time of 


his death. But, waving thefe and other minute diftinctions, let 
us now return to the general writ of right. 


Tuts writ ought to be firft brought in the court-baron’ of 
the lord, of whom the lands are holden ; and then it is open or 


} patent: butif he holds no court, or hath waived his right, ;e- 


ee curiam fuam, it may be brought 1 in the king’s courts by writ 
of praecipe originally* #Pandthen it isa writ of right cle’, being 
directed to the fheriff and not the lord". Alfo, when one of the 
king’s immediate tenants in capite is deforced, his writ of nght 
is called a writ of praecipe in capite (the improper ufe of which, as 
-wellas of the former praecipe, quia dominus remifit curiam, fo as to 
ouf the lord of his jurifdiction,is reftrained by magna carta") and 
being directed to the fheriff and originally returnable inthe king’s 
court, is alfo a writ of right clo/fe*. There is likewife a little 
writ of right clofe, Jecundum confuetudinem manerti, which lies for 


‘nature’, to try the right of their lands and tenements in the 
court of the lord exclufively*. But the writ of right patent itfelf 
may alfo at any time be removed into thecounty court, by writ of 
tolt®, and from thence into the king’s courts, by writ of pones 

or recordari facias, at the fuggeftion of either party that there is 
-adelay or defect ofjuftice*. 


‘eg the progrefs of this action®, the demandant mutt allege 


| 
i 
| 
} 
| 
| 
t 
| 
| 


fome feifin of the lands and tenements in himfelf, or elfe in ae 
A a 2 perfon 
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perfon, under whom he claims, and then derive the right from 
the perfon fo feifed to himfelf ; to which the tenant may anfwer 
by denying the demandant’s right, and averring that he has more 
“right to hold the lands than the demandant has to demand them; 
which puts the demandant upon the proof of his title: in which 
if he fails, or if the tenant can fhew a better, the demandant |, 
and his heirs are perpetually barred of their claim; but if he |@ 
can make it appear that his right is fuperior to the tenant’s, he |} 
fhall recover the land againft the tenant and his heirs for ever. 
But even this writ of right, however fuperior to any other, can- 
not be fued out at any diftance of time. For by the antient law || 
no feifin could be alleged by the demandant, but from the time | 
of Henry the firft'; by the ftatute of Merton, 20 Hen. Ill.c. 8 | 
from the time of Henry the fecond ; by the ftatute of Weftm. 1. 
3 Edw. I. c. 39. from the time of Richard the firft ; and now, | 
by itatute 32 Hen. VIII. c. 2. feifin in a writ of right fhall be | 
within fixty years. So that the poffgffion of lands in fee-fimple 
uninterruptedly, for threefcore years, is at prefent a fufficient — 
title againft all the world ; and cannot be impeached by any dor- | 
mant claim whatfoever. 3 | | q 


I Have now gone through the feveral fpecies of injury by | 
oufter or difpofleflion of the freehold, with the remedies appli. — 
cable to each. Inconfidering which I have been unavoidably | 
Jed to touch upon much obfolete and abftrufe learning, as itlies _ 
intermixed with, and alone can explain the reafon of, thofe parts | 
of the law which are now more generally in ufe. For, without 
contemplating the whole fabric together, it isimpoflible to form | 
any clear idea of the meaning and connettion of thofe disjointed _ 


parts, which ftill form a confiderable branch of the modern law 5 


fuch as the doétrine of entries and remitter, the levying of fines, 
and the fuffering of common recoveries. Neither indeed is any 
confiderable part of that, which I have fele@ted in this chapter 


from among the venerable monuments of our anceftors, fo abfo- : 
lutely | 


| 
| 
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/ ye antiquated as to be out of force, though they are certainly 
‘ut of we: there being, it muft be owned, but a very few in- 
jtances for more than a century paft of profecuting any real ac- 
‘Yion for land by writ of entry, affife, formedon, writ of right, or 
)btherwife. The forms are indeed preferved in the practice of 
jcommon recoveries: but they are forms, and nothing elfe ; for 
\which the very clerks that pafs them are feldom capable to aflign 
\-hereafon. But the title of lands is now ufually tried upon ac- 
tions of efectment or trefpa/s. 
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Or DISPOSSESSION, or OUSTER, oF | 
CHATTELS REAL. i 


WAVING in the preceding chapter confidered with fome 

4 attention the fevéral fpecies of injury by difpoffeffion or’ 
oufter of the freehold, together with the regular and well-con-) 
nected fcheme of remedies by actions real, which are given to 
the fubject by the common law, either to recover the poffeffion. 
only, or clfe to recover at once the poffeflion, and alfo to eftablith. 
the right of property ; the method which I there marked ont. 
leads me next to confider injuries by oufter, or difpoffeffion, of 
chattels real; that is to fay, by amoving the pofleflion of the te- 
nant either from an eftate by -ftatute-merchant, ftatute-ftaple, | 
or elegit ; or from an eftate for years. % 


1. Ouster, or amotion of poffeflion, from eftates held by 
either ftatute or elegit, is only liable to happen by a fpecies of | 
diffeifin, or turning out of the legal proprietor, before his eftate | 
is determined by Paine the fain for which it is given him in, 
pledge. Andfor fuch oufter, though the eftate be merely a, 
chattel intereft, the owner fhall have the fame eee: as for | 
injury toafreehold ; vz. by aflife of novel diffifin*. But this’ 
depends upon the feveral ftatutes, which create thefe refpecti E | 

interelts 
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jinterefts”, and which exprefsly provide and allow this remedy in 
Wcafe of difpoffeffion. Upon which account it is that fir Edward 
‘Coke obferves‘, that thefe tenants are faid to hold their eftates 
jut liberum tenementum, until their debts be paid: becaufe by the 
‘\itatutes they fhall have an affife, as tenant of the freehold thall 
refpect they have the fimilitude of a free- 


Il. As for oufter, or amotion of poffeffion, from an eftate 
Wor years; this happens only by a like kind of diffeifin, ejection, 
Jor turning out, of the tenant from the occupation of the land 
\during the continuance of his term. For this injury the law has 
provided him with two remedies, according to the circumfiances 
and fituation of the wrongdoer; the writ of eyeClione firmae ; 
which lies againft any one, the leflor, reverfioner, remainder- 
man, or any ftranger, who is himfelf the wrongdoer and has 
committed the injury complained of: and the writ of quare ee- 
it infra terminum ; which lies not againft the wrongdoer or ejec- 
cor himfelf, but his feoffee or other perfon claiming under him. 
Thefe are mixed actions, fomewhat between real and perfonal ; 
for therein are two things recovered, as well reftitution of the 


r. A writ then of efectione firmae, or action of trefpafs in 
jeCiment, lieth, where lands or tenements are let for a term of 
hes ; and afterwards the leflor, reverfioner, remainder-man, or 
ny ftranger, doth eject or ouft the leflee of his term *- In this 
cafe he fhall have this writ of ejection, to call the defendant to 
anfwer for entering on the lands fo demifed to the plaintiff for a 
cerm that is not yet expired, and ejecting him‘. And by this 
writ the plaintiff fhall recover back his term, or the remainder 
of it, with damages. 
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Since the difufe of real actions, this mixed proceeding 14! 
bécome the common method of trying the title to lands or tene}| 
ments. It may not therefore be improper to delineate, with fom¢ 9 
degree of minutenefs, it’s hiftory, the manner of it’s proces [ 
and the principles whereon it is grounded. . 


W z have before feen®, that the writ of covenant, for breac | 
of the contract contained in the leafe for years, was antiently the, 
only {pecific remedy for recovering againit the leffor a term frot a 
which he had ejected his leflee, together with damages for the: 
oufter. But if the leflee was ejected by a ftranger, claiming un-)§ 
der a title fuperior " to that of the leflor, or by a grantee of thei 
reverfion, (who might at any time by a common recovery have) 
deftroyed the term “) though the leffee might ftill maintain an’ 
action of covertant againft the leffor, for non-performance of his) 
contract or leafe, yet, “he could not by any means recover the term! 
itfelf. If the oufter was committed by a mere ftranger without 
any title to the land, the leflor might indeed by a real action re-' 
cover pofleflion of the freehold, but the leflee had no other re-' 
medy againft the ejector but in damages, by a writ of ejeltione fim 
mae, for the tre{pafs committed in ejecting him from his farm®. : 
But afterwards, when the courts of equity began to oblige the 
ejector to make a fpecific reflitution of the lakes to the party im-' 
mediately injured, the courts of lawalfo adopted the fame method ' 
of doing complete juftice; and, in the profecution of a writ of 
ejectment, introduced a fpecics of remedy not warranted by the | 
original writ nor prayed by the declaration (which go only for 

damages 


x 4 ul) 
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| damages merely, and are filent as to any reflitution) wiz. ajudg~ 
} ment to recover the term, and a writ of poffeflion thereupon '. 
| This method feems to have been fettled as early as the reign of 
) Edward IV": thongh it hath been faid" to have firft begun un- 
der Henry VII. becaufe it probably was then firft applied to it’s 
prefent principal ufe, that of trying the title to the land. 


| Tue better to apprehend the contrivance, whereby this end 
is effected, we muft recollect that the remedy by ejectment is in 
it’s original an action brought by one who hath a leafe for years, 
to repair the injury done him by difpoflefiion. In erder there- 
| fore to convert it into a method of trying titles to the freehold, 
Jit is firft neceflary that the claimant do take poffeflion of the 
lands, to empower him to conftitute a leflee for years, that may 
| be capable of receiving this injury of difpoffeflion. Forit would 
be an offence, called in our law mazntenance, (of which in the 
next book) to convey a title to another, when the grantor is not 
in poffeflion of the land: and indeed it was doubted at firft, 
| -whether this occafiona! poffeffion, taken merely for the purpofe 
of conveying the title, excufed the leflor from the legal guilt of 
/maintenance®. When therefore a perfon, who hath right of 
entry into lands, determines to acquife that poffeflion, which is 
wrongfully withheld by the prefent tenant, he makes (as by law 
he may) a formal entry on the premifes ; and being fo in poflef- 
fion of the foil, he there, upon the land, feals and delivers a 
leafe for years to fome third perfon or leflee: and, having thus 
given him entry, leaves him in pofleflion of the premifes. This 
} leffee is to ftay upon the land, till the prior tenant, or he who had ° 
] the previous pofleflion, enters thereon afrefh and oufts him ; or 
| till fome other perfon (either by accident or by agreement before- 
} hand) comes upon the land, and turns him out or ejects him. 


| Vou. IH. Bb For 
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For this injury the leffee is entitled to his action of ejeétment | 
againft the tenant, or this ca/wal ejector, whichever it was that | 
oufted him, to recover back his term and damages. But where |) 
this action is brought againft fuch a cafual ejector as is before || 
mentioned, and not againit the very tenant in pofleflion, the | 
court will not fuffer the tenant to lofe his poffeffion without any |” 
opportunity to defendit, Wherefore it is a ftanding rule, that | 
no plaintiff fhall proceed in ejectment to recover lands againft a || 
cafual ejector, without notice given to the tenant in poffeffion Gf |” 
any there be) and making him a defendant if he pleafes. And |/ 
in order to maintain the action, the plaintiff muft, in cafe of any 
defence, make out four points before the court ; viz. title, leafe © 
entry, and oufler. Firft, he muft fhew a good #/e in his leflor, 
which brings the matter of right entirely before the court; then | 
that the leflor, being feifed by virtue of fuch title, did make | 
him the leafe for the prefent term ; thirdly, that he, the leffee © 
or plaintiff, did enter or take poffeflion in confequence of fuch | 
leafe ; and then, laftly, that the defendant ou/ted or ejeéted him. 
‘Whereupon he {hall have judgment to recover his term and | 
~ damages; and fhall, in confequence, have a writ of poffeffion, 
which the fheriff is to execute, by delivering him the undiftur- 


bed and peaceable poffeflion of his term. 


Tis is the regular method of bringing an a¢tion of cjette 4 
ment, in which the title of the leffor comes collaterally and inci- | 
dentally before the court, in arder to fhew the injury done to the ' 
leffee by this onfter. This method muft be ftill continued in due ° 
form and ftrictnefs, fave only as to the notice to the tenant,whene ' 
evey the poffeffion is vacant, or there is no actual oceupant of the | 


premifes ; and alfo in fome other cafes. But, as much trouble | 


and formality were found to attend the aétual making of the leafey | 
entry and oujfer, a new and more eafy method of trying titles by _ 
writ of ejectment, where there is any actual tenant or occupier 
of the premifes in difpute, was invented fomewhat more than a_ 
century ago, by the lord chief juftice Rolle, who then fat in the | 
gourt of upper bench ; fo called during the exile of king Charles — 


the 


| 
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| the fecond. This new method entirely depends upon a ftring of 


legal fictions : no actual leafe is made, no actual entry by the 


| plaintiff, no actual oufter by the defendant; but all are merely 
| ideal, for the fole purpofe of trying the titles To this end, in 
_ the proceedings? a leafefor a term of years is {tated to have been 


made, by him who claims title, to the plaintiff who brings the 
action; asby John Rogers to Richard Smith: which plaintiff 
ought to be fome real perfon, and not merely an ideal fictitious 
one who has no exiftence, as is frequently though unwarantably. 


) practifed’; itis alfo ftated that Smith, the lefiee, entered ; and 


that the defendant William Stiles, who is called the ca/wal eyeor, 


— oufted him ; for which oufter he brings this action. As foonas 


this action is brought, and the complaint fully ftated in the de- 
claration’, Stiles, the cafual ejector, or defendant, fends a writ- 
ten notice to the tenant in poffeflion of the lands, as George Saun- 


_ ders, informing him of the action brought by Richard Smith, and 
_ tranfmitting hima copy of the declaration ; withall affuring him 


that he, Stiles, the defendant, has no title at all to the premifes, 
and fhall make no defence; and therefore advifing the tenant to 
appear in court and defend his own title: otherwife he, the ca- 
fual ejector, will fuifer judgment to be had againft him ; and 
thereby the actual tenant Saunders will inevitably be turned out of 
potleflion’. On receipt of this friendly caution, if the tenan¢. 
in pofleffion, does not within a limited time apply to the coureé 
to be admitted a defendant in the ftead of Stiles, he is fuppofed 


to have noright at all; and, upon judgment being had againft 


Stiles the cafual ejector, Saunders the real tenant will be turned 
out of pofleflion by the fheriff. 


Bur, if the tenant in ‘pofleffion ootes to be made adefen- 
dant, it is allowed him upon this condition ; that he enter into 
a rule of court’ to confefs, at the trial of the caute, three of the 
four requilites for the maintenance of the plaintiff's action ; wz. 
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the /eafe of Rogers the leflor, the entry of Smith the plaintiff,} 
and his ou/ler by Saunders himfelf, now made the defendant in-| 
ftead of Stiles: which requifites, as they are wholly fictitious,|\” 
fhould the defendant put the plaintiff to prove, he muft of courfe| |) 
be nonfuited for want of evidence; but by fuch ftipulated con-|/7 
feflion of /eafe, entry, and ouffer, the trial will now ftand upon | 
the merits of the tit/eonly. This done, the declaration is altered} 
by inferting the name of George Saunders inftead of William), 
Stiles, and the caufe goes down to trial under the name of Smith}/ 
(the plaintiff) on the demife of Rogers, (the leflor) againt|| 
Saunders, the-new defendant. And therein the leflor of the) 
plaintiff is bound to make out a clear title, otherwife his fi@i- |] 
tious leflee cannot obtain judgment to have poffeflion of the )| 
land for the term fuppofed to be granted. But, if the leffor, | 
makes out his title in a fatisfaétory manner, then judgment and |} 
a writ of poffeflion fhall go for Richard Smith the nominal plain- )) 
tiff, who by this trial has proved the right of John Rogers his | 
fuppofed ieflor. Yet, to prevent fraudulent recoveries of the | 
poffeflion, by collufion with the tenant of the land, all tenants | 
are obliged by flatute 11 Geo. H. c. 19. on pain of forfeiting . 
three years rent, to give notice to their landlords, when ferved : 
with any declaration in ejeétment: and any landlord may by : 
leave of the court be madea co-defendant to the action; which | 
indeed he hada right to demand, long before the provifion of — 
this ftatute": in like manner as (previous to the ftatute of | 
Weitm. 2.c. 3.) ifin a real action the tenant of the freehold } 
made default, the remainder-man or reverfioner had a right to. y 
come in and defend the poffeffion ; left, if judgment were had ; 
againtt the tenant ; the eftate of thofe behind fhould be turned ' 
toa nakedright". But if the new defendant fails to appear at? 
the trial, and to confefs Jeafe, entry, and oufter, the plaintiff | 
smith muft indeed be there nonfuited, for want of proving thofe | 
requilites; but judgment will in the end be entered againit thes | 


1] 
\ 


cafual ejector Stiles: for the condition on which Saunders was _| 


- admitted a defendant is broken, and therefore the plaintiff isput | 


again | 


1 7 Mod, 70, Salk. 257. w Bragton. 1. 5.c. 10. §. 14+ 
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jagain in the fame fituation as if he never had appeared at all ; 
‘the confequence of which (we have feen) would have been, that 
judgment would have been entered for the plaintiff, and the fhe- 
‘riff, by virtue of a writ for that purpofe, would have turned out 
Saunders, and delivered pofleflionto Smith. The fame procefs 
‘herefore as would have been had, provided no conditional rule - 
had been ever made, muft now be purfued as foon as the condi- 
‘sion is broken. But execution fhall be ftayed, if any landlord 
hfter the defauit of his tenant applies to be made a defendant, and 
enters into the ufual rule, to confefs leafe, entry, and outfter’. 


| Tue damages recovered in thefe actions, though formerly 
‘their only intent, are now ufually (fince the title has been con- 
idered as the principal queftion) very {mall and inadequate ; 
|kmounting commonly to one fhilling or fome other trivial fum. 
n order therefore tocomplete the remedy, when the poficflion 
nas been long detained from him that has right, an action of © 
‘ref{pafs alfo lies, after a recovery in ejectment to recover the 
\nefne profits which the tenant in pofleflion has wrongfully re- 
‘eived. Which action may be brought’ in the name of either 
he nominal plaintiff in the ejectment, or his leffor, againft the 
}enant in pofleffion ; whether he be made party to the ejectment, 
or fuffers judgment to go by default’. 


Sucuis the modern way, of obliquely bringing in queftion the 
itle to lands and tenements, in order to try it in this collateral 
Pinanner ; a method which is now univerfally adopted in almoft 
Pivery cafe. It is founded onthe fame principle as the antient 

writs of affife, being calculated to try the mere poffefory title to 
\n eftate ; and hath fucceeded to thofe real actions, as being in- 
Blinitely more convenient for attaining the end of juftice: becaufe 
§)he form of the proceeding being intirely fictitious, it is wholly 

n the power of the court to direct the application of that fiction, 
Blo as to prevent fraud and chicane, and evifcerate the very truth 


Bbf the title. The writ of ejeétment and it’s nominal parties (as 
| was 


| x Stat, rr Geo. II. c, 19. i. y 4 Burr. 663, 
| 


fhall be valid, without any formal re-entry or previous deman 
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was refolved by all the judges’) are ‘* judicially to be confidere ' 
¢ asthe fictitious form of an action, really brought by the lefl . 
of the plaintiff againft the tenant in pofleflion: invented, uy” 
‘* der the controll and power of the court, for the advancemer| 
‘* of juftice in many refpects ; and to force the parties to go 1G 
** trial on the merits, without being intangled in the nicety q ie 
*¢ pleadings on either lider, 


Bur awrit of cjectment is not an adequaté means to try th. 
title of all eftates; for on thofe things, whereon an entry cannd/ 
in fact be made, no entry fhall be fuppofed by any fiction of th’ 
parties. Therefore an ejectment will not lie of an advowfon, | | 
rent, a common, or other incorporeal hereditament’; except fa) 
tithes in the hands of lay appropriators, by the exprefs purviey 
of ftatute 22 Hen. VIII. c. 7. which doétrine hath fince been ex: 
tended by analogy to tithes in the hands of the clergy®: nor wi) 
it lie in fuch cafes, where the entry of him that hath right {| 
taken away by defcent, difcontinuance, twenty years dif- pofleftior | 
or otherwite. i 


Turs action of ejectment is however rendered a very eaf | 
and expeditious. remedy to landlords whofe tenants are in arrer¢| 
by ftatute 4 Geo. II. c. 28. which enacts, that every landlord | 
who hath by his leafe a right of re-entry in cafe of non-paymen 
of rent, when half a year’s rent is due, and no fuflicient diftret | 
is tobe had, may fervea declaration in ejeétment on his tenant 
or fix the fame upon fome notorious part of the premifes, whic 


of rent. And arecovery in fuch ejectment fhall be final an | 
conclufive, bothin law and equity, unlefs the rent and all coft! 


be paid or tendered within fix calendar months afterwards. | 


2. Tue writ of guare ejecit. infra terminum lieth, by the an 
tient law, where the wrongdoer or ejector is not himfelf in poffe!| 


i 


a 


# Mich. 32 Geo. II. 4 Burr. 668. b Cro, Car. 301. 3 Lord Raym. 789 
DeBrovil ue 0. Crow Gat. (49a, otha. 
9 


a! i C6, 
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on of the lands, but another who claims under him. As where 
man leafeth lands to another for years, and, after, theleffor or 
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Jeverfioner entereth, and maketh a feofiment in fee, or for life, of 
“he fame lands toa ftranger: now the leflee cannot bring a writ 
f ejectione firmae or ejectment againft the feoffee; becaufe he 
id not eject him, but the reverfioner: neither can te have any 


ach action to recover his term againft the reverfioner, who did 
juft him; becaufe he is not now in poffeflion. And upon that 
,ccount this writ was devifed, upon the equity of the flatute 


Veftm. 2. c. 24. as in acafe where no adequate remedy was al- 
jeady provided*®. And the action is brought againft the feoffee 


or deforcing, or keeping out, the original leflee during the con- 
inuance of his term: and herein, as in the ejectment, the 
laintiff fhall recover fo much of the term as remains, and alfo 
amages for that portion of it, whereof he has been unjuftly 
eprived. But fince the introduction of fictitious oufters, whereby 
1e title may be tried againft any tenant in pofleflion (by what 
acans foever he acquired it) this action is fallen into difufe. 


c F.N. B. 198, 
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Or 2d RES! Paes 


N the two preceding chapters we have confidered fuch in| 
juries to real property, as confifted in an onfter, or amotion, 
of the poffeflion. Thofe which temain to be difcuffed are fuch| 
as may be offered to a man’s real property without any amotige 
- from it. . ii 


— 


Tue fecond fpecies therefore of real injuries, or wrongs that 
affeét a man’s lands, tenements,or hereditaments,is that of ‘tre[pafie. 
Trefpafs, in it’s largeft and moft extenfive fenfe, fignifies any, 
tranfereflion or offence againft the law of nature, of fociety, or, 
of the country in which we live; whether it relates to a man’ 8, 
perfon, or his property. ‘Therefore beating another isa trefpatss j 
for which (as we have formerly feen) an action of trefpafs v7 et 
armis in affault and battery will lie: taking or detaining a man’s | 
goods are refpectively trefpaffes ; for which an action of trefpafs | : 
vi et armis, or on the cafe in trover and converfion, ts given by | 
the law: fo alfo non-performance of promifes or undertakings i is | 
a trefpafs, upon which an action of trefpafs on the cafe in afumpfit 
is grounded: and, in general, any misfeafance, or act of one} 
man whereby another is injurioufly treated or damnified, is a) 
tranfgreflion, or trefpafs in it’s largeft fenfe ; for which we have | 
already feen*, that, whenever the ae itfelf i x directly and imme | 

diately 


a Sce pag. 12,3. - 


| Ch. 12. WrRoNG Ss. 209 


diately injurious to the perfon or property of another, and theres 
fore neceflarily accompanied with fome force, an action of tref- 
pats ‘vi et armis will lie ; but, if the injury is only confequential, 
a fpecial action of trefpafs on the cafe may be brought. 


| 


- Burt in the limited and confined fenfe, in which we are at | 
prefent to confider it, it fignifies no more than an,entry on an- 
other man’s ground without a lawful authority, and doing fome 
damage, however inconfiderable, to his real property. For the 
right of mewm and tuum, or property, in lands being once efta- 
‘blifhed, it follows as a neceflary confequence, that this right 
‘muft be exclufive; that is, that the owner may retain to him- 
Mfelf the fole ufe and occupation of his foil: every entry there- 
‘fore thereon without the owner’s leave, and efpecially if contrary 
\to his exprefs order, is a trefpafs or tranfgreflion. The Roman 
laws feem to have made a direct prohibition neceflary, in order 
‘jto conftitute this injury: gui alienum fundum ingreditur, poteft 
i a domino, fi is pracviderit, probiberi ne ingraediatur®.” But the 
jlaw of England, juftly confidering that much inconvenience 
may happen tothe owner, before he has an opportunity to for- 
bid the entry, has carried the point much farther, and has 
treated every entry upon another’s lands, (unlefs by the owner’s , 
leave, or in fome very particular cafes) as an injury or wrong, 
for fatisfaction of which an action of trefpafs will lie; but de- 
termines the quantum of that fatisfaction, by confidering how 
far the offence was wilful or inadvertent, and by eftimating the 
value of the actual damage fuftained. 


} Every unwarrantable entry on another’s foil the law entitles 
a trefpafs by breaking his clofe; the words of the writ of trefpafs 
commanding the defendant to thew caufe, guare claufum querentis 

regit. Vor every man’s land is in the eye of the law inclofed 
and fet apart from his neighbour’s: an4 that either by a vifible 
and material fence, as one field is divided from another by a 
jhedges or, by an ideal anvifible boundary, exifting only in the 
) © Vo. Ill. : Cc contem- 


b Inft. 2.1. 12. 
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contemplation of law,as when one man’s land adjoins to another's 
in the fame field. And every fuch entry or breach of a ma 
clofe carries neceflarily along with it fome damage or other: 

if no other {pecial lofs can be afligned, yet fill the words of the| 
writ itfelf fpecify one general damage, wz. the treading down ’ 
_ and bruifing his herbage*. | 


One mult have a property (either abfolute or temporary) 10) 
the foil, and actual poffeflion by entry, to be able to maintain an/ 
action of trefpafs: or at leaft, it is requifite that the party a i 
a leafe and poffeffion of the vefture and herbage of the land* 
Thus if a meadow be divided annually among the parifhioners} | 
by lot, then, after each perfon’s feveral portion 1s allotted they ey | 
may be.refpectively capable of maintaining an action for the) 
breach of their feveral clofes*; for they have an exclufive inte>' 
reft and freehold therein for the time. But before entry and’ 
actual poffeffion, one cannot maintain an action of trefpafs, though) 
he hath the freehold inlaw‘. And therefore an heir before entry 
cannot have this action againft an abator; though a difleifee 
might have it againft a difleifor, for the injury eee by the dif 
(an itfelf, at which time the plaintiff was feifed of the land: 
‘but he cannot have it for any aét done after the diffeifin, u 
he hath gained poffeflion by re-entry, and then he may 
maintain it for the intermediate damage done; for after his 
entry the law, by a kind of jus poftliminat, fuppofes the freeh 
to have all along ropenned in him’. Neither by the comm 
law, in cafe of an intrufion or deforcement, could the party k 
out of poffeflion fue the wrongdoer by a mode of redrefs, whic 
was calculated merely for injuries committed ‘againft the lan 
while in the pofeffion ot the owner. But by the ftatute 6 An 
 ¢..18.if a guardian or truftee for any infant, a hufband fei 
_ gure uxoris, or a perfon having any eftate or inter eft determinab! 
upon a life or lives, shall, after the deterananop of their 


‘ fut 
¢ F. N. B. 87, 83. f 2 Roll. Abr. 553. 
d Dyer. 285. 2 Roll. Abr. aye g xt. Rep. s. 
“@ Cro, Eliz. gate. 
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| refpedtive interefts, hold over and continue in poffeflion of the 
| lands or tenements, they are now adjudged tobe trefpaflors; and 
the reverfioner or remainder-man may once in every year, by 
motion to the court of chancery, procure the ce/fuy que vie, to be 
produced by the tenant of the land, er may enter thereon in cafe 
Jof his refufal or wilful neglect, And by the ftatutes of 4 Gea. 
I. c. 28. and 11 Geo. Il.c.19. incafe after the determination 
of any term of hfe, lives, or years, any perfon fhall wilfully hold 
over the fame, the leffor is entitled ta recover by action of debt, 
either a rent of double the annual value of the premifes, in cafe 
he himfelf hath demanded and given notice in writing to. deliver 
the poffeflion ; or elfe double the ufual rent, in cafe the notice of 
quitting proceeds from any tenant having power to determine 
Jhis leafe, and he afterwards neglects to carry it into due exe- 
eution. , 


——~< il ill ala 


A saw is anfwerable for not only his own erefpate. but that - 
of hiss cattle alfo: for if by his negligent keeping they ftray 
Cote the land of another (and much more if he permits, or 
drives them on) and they there tread down’ his neighbour’ s her- 
bage, and fpoil/his corn or his trees, this is a trefpafs for which 
the owner muft anfwer in damages. And the law gives the party 
injured a double remedy in this ‘cafe ; ; by permitting him to dif- 
trein the cattle thus damage-feafant, or doing damage, till the 
owner {hall make him fatisfa@tion ; or elfe by leaving him to the 
commion remedy 7 foro nie. by action. And the action 
that lies in either of thefe cafes, of trefpafs. committed upon an- 
other’s land either by a man himfelf or his cattle, is the action 
of trefpafs vi et armis ; whereby a man is called upon to anfwer, 
quare vi et armis claufum ipfus A. apud B. fregit, et blada ipfius 
A. ad valentiam centum folidorum zbidem nuper crefcentia a qui- 
bufdam averiis depattus fuit, conculcavit et confumpfit, Hi eOr 
the law always couples the idea of force with that of intr crufion 
upon PREIPREPEREY of another. And herein, if any unwarrant- 
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i 
able act of the defendant or his beafts in coming upon the land 
be proved, it is anaét of trefpafs for which the plaintiffmuft, 
recover fome damages; fuch however as the jury fhall thin ol 
proper to affefs. | 


' ) 

Iw trefpafles of a permanent nature, where the injury is con) 

tinually renewed (as by fpoiling or confuming the herbage with. 
the defendant’s cattle) the declaration may allege the injury to.) 
have been committed by continuation from one given day to ano+ 
ther (which is called laying the aétion with a continuando) rai 
the plaintiff fhall not be compelled to bring feparate ations for) 
every day’s feparate offence’. But where the trefpais is by one!) 
or feveral acts, each of which terminates in itfelf, and being, 
once done cannot be done again, it cannot be laid with a continu-, 
ando; yet if there be repeated acts of trefpafs committed, (as cut- 
ting down a certain number of trees) they may be laid to be done, 
not continually, but at divers days and times within a given. 
period*. or : 


al 


In fome cafes trefpafs is juftifiable ; or, rather, entry on an 
other’s land or houfe fhall not in thofe cafes be accounted tref- 


pafs; asifa man comes there to demand or pay money, there. 


i 


payable: orto execute, in a legal manner, the procefs of the. 
law. Alfo.a man may juftify entering into an inn or public. 
houfe, without the leave ofthe owner, firft {pecially afked; be-, 
caufe, when a man profefles the keeping of fuch inn or public, 
houfe, he thereby gives a general licence to any perfon to enter 
his doors. Soa landlord may juftify entering to diftrein for rent, 
a commoner to attend his cattle, commoning on another’s land 5. 
and a reverfioner, to fee if any wafte be committed on the eftate 5) 
for the apparent neceffity of the thing! Alfoit hath been faid,|| 
that by the common law and cuftom of England the poor are 
allowedto enter and glean upon another’s ground after the o 
i # velt, ; 


i 2 Roll. Abr. 545. Lord Raym. age. 37 Mod. x53. 
K Salk. 638, 639. Lord Raym. 823. 18 Rep. 196, 
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| -vett, without being guilty. of trefpafs": which humane provi- 
fion feems borrowed from the mofaical law". In like manner 
-thecommon law warrants the hunting of ravenous beafts of 
| prey, as badgers and foxes, in another man’s land; becanfe the 
__ deftroying fuch creatures is profitable to the public®. But in cafes 
_ where a man mifdemeans himfelf, or makes an ill ufe of the au- 
thority with which the law entrufts him, he {hall be accounted a 
trefpafler ab initio:? as if one comes into a tavern and will not 
}go out in areafonable time, but tarries there all night contrary 

to the inclinations of the owner; this wrongful aé& fhall affed 
jand have relation back even to his firft entry, and make the 
|whole atrefpafs*. Buta bare non-feafance, as not paying for 
jthe wine he calls for, will not make him a trefpafler; for 
‘this is only a breach of contract, for which the taverner fhall 
have an action of debt or afumpfit againft him’. So if a landlord 
diftreined for rent, and wilfully killed the diftrefs, this by the 
|common law made him a trefpafler ab initio*: and fo indeed 
would any other irregularity have done, till the ftatute 11 Geo. II, 
Jc. 19. which enaéts, that no fubfequent irregularity of the land- 
Jord fhall make his firft entry a trefpafs; but the party injured 
fhall have a fpecial action on the cafe forthe real fpecific injury 
‘Vfuftained, unlefs tender of amends hath been made. But fill, 
if a reverfioner, who enters on pretence of feeing wafte, breaks 
the houfe, or ftays there all night; or if the commoner who 
comes to tend his cattle, cuts down atree; in thefe and fimilar 
cafes the law judges that he entered for this unlawful purpofe, 
and therefore, as the at which demonftrates fuch his purpofe is 
a trefpats, he fhall be efteemed a trefpaffer ab initist. So alfo in 
i. of hunting the fox or the badger, a man cannot juftify 


)brea&ing the foil, and digging him out of his earth: for though _ 
| ! r 7 ‘ L 
y | : the 
m_ Gilb. Ev. 253. Trials per pais. ch. rs. p Finch. L. 47. Cro. Jac. 148, 
page 438 aw q 2 Roll. Abr. 561, 
n Levit. c. 19. v. 9, & c.23.V. 22 Dent, r 8 Rep. 147. 
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the law warrants the hunting of fuch noxious animals for { the| 
| public good, yetit is held" that fuch things mft be done in an| 
qpnaly. and ufual manner; therefore, as there is an. ordinary} 


courfe to kill them, viz. by hunting, the court bel that the} } 
digg ing for them was unlawful. 


: 
A MAN may alfo juitify i in an action of trefpats, on account t 
of the frechold and right of entry being in himfelf; and this) 
defence brings the title of the eftate in queftion. This i is there-| 
fore one of the ways devifed, fince the difufe af real actions, to 
try the property of eftates ; though it is not fo ufual as that by) 
ejetment, becaufe that, being now a mixed action, not only gives) J 
damages for the ejection, but alfo, poffeffion of the land; whereas 
in trefpafs, which is merely a perfonal fuit, the right can be only 
afcertained, but no poffeffion delivered ; nothing being recovered 
but damages for the wr ong committed, | 


Bi order to prevent trifling and vexatious actions of trefpali, 
as well as other perfonal iene it is (inter alia) enacted by 
Ratutes 4; Eliz.c.6. and 22 and 23 Car. Il. c. 9. § 136. that 
where thejury, who try an action of trefpafs, give lefs damages 

than forty fhillings, the plaintiff fhall be allowed no more cofts: 
than damages; unlefs the judge fhail certify under his hand that 
the frechold or title of the land came chiefly in queftion. Bu 

this rule now admits of two exceptions more, which have bee 

made by fubfequent ftatutes. One isby ftatute 8&9 W. 11, | 
c.A1. which enacts, that in all actions of trefpafs, wherein. :| 
fhall appear that the trefpafs was wilful and malicious, and it be 
fo certified by the judge, the plaintiff fhall recover full coy 

Every trefpafs is wilful, where the defendant has notice, he | 
efpecially forewarned not to come on the land ; as every trefpals) 
is inet tata though the eae may not amount to aoa thik 
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\ harrafs and diftrefs the plaintiff. The other exception is by ftae 
tute 4&5 W.& M.c. 23. which gives full cofts again{ft ahy _ 
“inferior tradefman, apprentice, or Bthee diffolute perfon, who 
jis convicted of a trefpafs in hawking, hunting, fifhing, or 
‘fowling upon another’s land. Upon this ftatute it has been ad- 
judged, that if a perfon be an inferior tradefman as a clothier 
‘for inftance, it matters not what qualification he may have in 
Jpoint of eftate; but, if he be guilty of fuch trefpafs, he fhall be 


| ds to pay full cofts”. 


wy Lord Raynis TAGs. 


CHAPTER THE THIRTEENTH, 


Or NUSANCE. 


THIRD fpecies of real injuries to a man’s lands and | 
A & tenements, is by nufance. Nufance, nocumentum, or an- a 
noyance, fignifies any thing that worketh hurt, inconvenience, 
or damage. And nufances are of two kinds; public or common | 
nufances, which affect the public, and are an annoyance to all 
the king’s fubjects ; for which reafon we muft refer them to the | 
clafs of public wrongs, or crimes and mifdemefnors: and pri- | 
vate nufances; which are the objects of our prefent confidera- 
tion, and may be defined, any thing done to the hurt or anna | 
ance of the lands, tenements, or hereditaments of another i 
‘We will therefore, firft, mark out the feveral kinds of nufances, i 
and then their refpective remedies. i 


I. Iw difcufling the feveral kinds of nufances, we will confi- 
der, firft, fuch nufances as may affect a man’s corporeal heredi- 
taments, and then thofe that may damage fuch as are cincorpora : 


1. First, as to corporeal inheritances. If a man builds” a { 
houfe fo clofe to mine that his roof overhangs my roof, and 
throws the water off his roof upon mine, this is a nufance, for 
which an a@ion will lieb. Likewife to erect a houfe or other | 
buildings fo near to mine, that it ftops ay my antient lights and 

| windows, 


a Finch. L. 188. ; b F. N. B. 184. 
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_windows, is a nufance of a fimilar nature®. But in this latter 
cafe it is neceflary that the windows be antient, that is, have fub- 
filted there time out of mind; otherwife there is no injury done. 
For he hath as much right to builda new edifice upon his ground, 
as I have upon mine: fince every man may do what he pleafes 
upon the upright or perpendicular of his own foil ; and it was my 
folly to build fo near another’s ground’. Alfo, ifa perfon keeps 


; his hogs, or other noifome animals, fo near the houfe of another, 
} that the ftench of them incommodes him and makes the air un- 


wholfome, this is an injurious nufance, as it tends to deprive 
him of the ufe and benefit of his houfe®. A like injury is, if 
one’s neighbour fets up and exercifes any offenfive trade; as a 
-tanner’s, a tallowchandler’s, or the like: for though thefe are 
lawful and neceflary trades, yet they fhould be exercifed in re- 
mote places; forthe rule is, ‘* fic utere tuo, ut alienum non lae- 


I << das:’’ this therefore is an actionable nufance’. So that the 
§ nufances which affect a man’s dwelling may be reduced to thefe 


‘three: 1. Overhanging it; which is alfo a f{pecies of trefpafs, 
for cujus eft folum eyus eft ufque.ad coclum: 2. Stopping antient 
lights: and, 3. Corrupting the air with noifome fmells: for 
light and air are two indifpenfable requifites to every dwelling. 
But depriving one of a mere matter of pleafure, as of a fine 
profpect, by building a wall, or the like; this, as it abridges 
nothing really convenient or neceflary, is no injury to the fufferer, 
jand is therefore not an actionable nufance’. 


As tonufances to one’s /ands: if one erects.a {melting houfe 
for lead fo near the land of another, that the vapor and fmoke 
kills his corn and grafs, and damages his cattle therein, this is 
held to be a nufance*. And by confequence it foliage thatif 4 
one does any other aét, in itfelf lawful, which yet being donein ~ 
that place neceflarily tends to the damage of another’s property, — 
it is a nufance: for it is incumbent on int to find fome other 


Voller ie ie Dd place 
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d Cro. ei “ane. Salk. 459, g 9 Rep. 58. 
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place to do that act, where it will be lefs offenfive. So alfo, if ], 
my neighbour ought to fcoura ditch, and does not, whereby my | 
land is overflowed, this is an actionable nufance!, ae | 
Wit Hregard to other corporeal hereditaments: itis a nufance 
to ftop or divert water that ufes to run to another’s meadow or 
mill*; to corrupt or poifon a water-courfe, by erecting a dye- 
houfe or a lime-pit for the ufe of trade, in the upper part of the |, 
ftream!; or in fhort to do any aét therein, that in it’s confe-” | 
quences mutt neceffarily tend to theprejudice of one’s neighbour, - | 
So clofely does the law of England enforce that excellent rule of - 
gofpel-morality, of “ doing to others, as we would they fhould | 
s¢ do unto ourfelves.” © ire on 


ao | 


2. As to zncorporeal hereditaments, the law carries itfelf with | | 
the fame equity. If I have a way, annexed to my eftate, acrofs, if 
another’s land, and he obftructs me in the ufe of it, either by” | 
totally flopping it, or putting logs acrofs it, or ploughing over ite || 
it is a nufance: for in the firft cafe I cannot enjoy my right at | 
all, and in the latter [cannot enjoy itfo commodioutly as i ought™. } 
Alfo, if 1 am entitled to hold a fair or market, and another per- 
fon fets up a fair or market fo near mine that it does me a pre=_ i 
judice, it is a nufance to the freehold which I have in my mar 
ket or fair’. Butin order to make this out to be a nufance, iti 
neceflary, 1. That my market or fair be the elder, otherwife 
the nufancclies at my own door. 2. That the market be erected 
within the third part of twenty miles from mine. For fir Mat- 
thew Hale® conftrues the dieta, or reafonable day’s journey, mem= 
tioned by Bracton®, to be twenty miles: as indeed it is ufuall 
underftood not only in our own law’, but alfoin the civil’, fro 

=) which we probably borrowed it. So that if the new market b 
ae n 


y 
# 


Dy Hale on F. N: B. 427. 
uk FE. N. B. 184. 
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| not within feven miles of the old one it is no nufance: for it is 
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held reafonable that every man fhould have a market within one 
third of a day’s journey from his own home; that, the day be- 
ing divided into three parts, he may {pend one part in going, 
another in returning, and the third in tranfacting his neceflary 
bufinefs there. If fuch market or fair be on the fame day with 
mine, it is prima facie a nufance to mine, and there needs no 
proof of it, but the law will intend it to be fo: but if it be on 


any other day, it may be a nufance; though whether it 7s fo. or 


not, cannot be intended or prefumed, but I muft make proof of 


it to thejury. If a ferry is erected on a river, fo near another 


antient ferry as to draw away it’s cultom, it is.a nufance to the 
owner of the old one. For where there is a ferry by prefcrip- 
tion, the owner is bound to keep it always in repair and readi- 
nefs, for the eafe of all the king’s fubjects; otherwife he may 


tbe grievoully amerced*: it would be therefore extremely hard 
/if a new ferry were fuffered to fhare his profits, which does not 


alfo fhare his burthen.' But, where the reafon ceafes, the law 


| alfo ceafes with it:-therefore it is no nufance to erect a mill fo 


near mine, as to draw away the cuftom, unlefs the miller alfo 
intercepts the water. Neither is it a nufance to fet up any trade 
or a fchool, in neighbourhood or rivalfhip with another: for by 
fuch emulation the publicare like to be gainers; and, if the new 


-mull or fchool occafion a damage to the old one, it is damnum 


abfque inguria*. 


Il. Ler us next attend to the remedies, which the law has 
given for this injury of nufance. And here I muft premife that 
the law gives no private remedy for any thing but a privaté 
wrong. ‘Therefore no action lies for a public or common nu- 


fance, but an zmdiciment only: becaufe the damage being com- é 
mon to.ai/the king’s fubjects, no ove can aflign his particular © 


proportion of it; or, if he could, it would be extremely hard, 


if every fubject in the kingdom were allowed to harrafs the of. t | 
fender with feparate actions. For this reafon, no perfon, natural _ 


Ddz2 or 2e 
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or corporate, can have an action for a public nufance, or punith|, 
it; but only the king in his public capacity of fupreme gover-| ‘ 
nor, and pater-familias of the kingdom". Yet this rule admits|| 
of one exception; where a private perfon fuffers fome extraor- a 
dinary damage, beyond the rett of the king’s fubjects, by a public} 
nufance: in which cafe he fhall have a private fatisfa@tion by} 
action. As if, by means of a ditch dug acrofs a public way, | 


which is acommon nufance, a man or his horfe fuffer any injury | 
by falling therein ; there, for this particular damage, which is | 
not common to others, the party fhall have his ation”. Alfo if |’ 
_ a man hath abated, or removed, a nufance which offended him | 
‘(as we may remember it was ftated, in the firft chapter of this i 
book, that the party injured hath a right to do) in this cafe he is | 
entitled to no action™. For he had choice of two remedies; © 
either without fuit, by abating it himfelf, by his own mere ac |e 
and authority; or by fuit, in which he may both recover damages, - 
and remove it by the aid of the law: but, having made his eleg: i 
tion of one remedy, he is totally precluded from the other. | 


Tue remedies by fuit, are 1. By aétion on the cafe for * 
damages; in which the party injured {hall only recover a {fatis- | 
faction for the injury fuftained; but cannot thereby remove the | 
nufance. Indeed every continuance of a nufance is held to be a 
frefh one’; and therefore a frefh a€tion will lie, and very ex- | 
emplary damages will probably be given, if, after one verdi& ' 
again{t him, the defendant has the hardinefs to continueit. Yet. 
the founders of the law of England did not rely upon probabili- 1 
ties merely, in order to give relief to the injured. They have — 
therefore provided two other aétions; the affife of nufance, and 

the writ of quod permittat proflernere : which not only give the 

» plaintiff fatisfaction for his injury paft, but alfo ftrike at the root 
'-and remove the caufe ittelf, the nufance that occafioned the in- _ 
jury. Thefe two adions however can only be brought by the — 
' tenant. 


n Vaugh, 341. 342. | x 9 Rep. ss. : 
wW Go. Litt, 56. 5 Rep, 73. ‘ ¥ 4 Leon. pl. 129. Cro, Eliz. 4o2. 


have them at the n 


‘hall have judgment of two things; 1. To have the nufance 
‘abated; and 2. To recover damages’. Formerly an aflife of 
Jnufance only lay againft the very wrongdoer himfelf who levied 
jor did, the ease ; and did not lie againft any perfon to whom 
‘he had aliened the tenements, whereon the nufance was fituated, 


‘Vion in ftatute Weftm. 2.13 Edw. I. c. 24. for granting a fimi- 
jlar writ, in cafu confimili, where no former precedent was to be 


| tes a curia domini regis, pro eo quod tenementum transfertur de uno 
** in alium; 
which only differs from the old one in this, that, where the af- 
fife is brought againft the very perfon only who levied the nu- 

fance, it is faid, ** guod A. (the wrongdoer) znjufle levavit tale 
* nocumentum;’ but, where the lands are aliened to another 
jperfon, the complaint is againft both; ‘¢ guod A. (the wrongdoer) 
* et B. (the aliene) /evaverunt*.” For every continuation, as was 
before faid, is a frefh nufance ; and therefore the complaint is as 


Oh. 3 
Ikenaut of the freehold; fo that a leffee for years is confined to 
jhis action upon the cate? : 


mentum libert tenement | fuz, and therefore commanding the theriff 


‘the alienor who firft levied it. 


his quod petmiliat Pane tetS ; which is in the nature of a writ of 
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2. AN affife of nufance is a writ, wherein it is ftated that the 
party injured complains of fome particular fact done, ad nocu-— 


to fummon an 


2, that is, ajury, and view the premifes, and 
next commiffion of affifes, that juftice may be 
done therein*: and, if the aflife is found for the plaintiff, he 


| 


This was the immediate reafon for making that equitable provi- 


found. The ftatute enacts, that ‘* de caetero non recedant queren- 


” and then gives the form of anew writ in this cafe: 


well grounded againft the alienee who continues it, as againft : 


_ 3. Berore this ftatute, the party injured, upon any aliena- 
tion of the land wherein the nufance was fet up, was driven to 


right — ‘ 


z Finch. L. 289, : 9 Rep. 55. 
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right, and therefore fubject to greater delays". This is a wri 
commanding the defendant to permit the plaintiff to abate, quo 

“ permitiat profiernere, the nufance complained of ; and, unlefs hi] 
fo permits, to fummon him to appear in court, and fhew can{ 
why he will net®. And this writ lies as well for the alienee of 
the party firft injured, as agaz/? the alience of the party firi 
injuring ; as hath been determined by all the ji idges‘. And th 
plaintiff fhall have judgment herein to abate the nufance, an 
to recover damages againit the defendant. . 


»Bortu thefe actions, of afife of nufance, and of quod permittal| 
profternere, are now out of ufe, and have given way to the action) 
on the cafe ; in which, as was before obferved, no judgment cat 
be had to abate the nufance, but only to recover damages. Ye} 
as therein it is not neceflary that the freehold fhould be in thi 
plaintiff and defendant refpectively, as it muft be in thefe rea 
actions, but it is maintainable by one that hath poffeffion only 
againft another that hath like poffeffion, the procefs is therefor 
eafier: and the effect will be much the fame, unlefs a man has 
a very obftinate as well as an ill-natured neighbour; who had 
rather continue to pay damages, than remove his nufance. For 
in fuch cafe, recourfe muft at laft be had to the old and fure re 

medies, which will effectually conquer the defendant’s perverfe-, 
nefs, by fending the fheriff with his poffe commitatus, or power of 
the county, to level. it. | 


d 2 Inft. gos. 5 Rep, ree, tot, 
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—F1 HE fourth fpecies of injury, that may be offered to one’s 
real property, is by wa/fe, or deftruction in lands and te- 
‘ements. What fhall be called wafte was confidered at large in 
former volume’, as it was a means of forfeiture, and thereby 


\f transferring the property of real eftates. I fhall therefore here 


nly beg leave to remind the ftudent, that wafte is a fpoil and 
leftruction of the eftate, cither in houfes, woods, or lands ; by 


)temolifhing not the temporary profits only, but thevery fubftance 


of the thing; thereby rendering it wild and defolate: which the 
-ommon law expreffes very fignificantly by the word va/lum: and 
hat this va/tum, or waite, is either voluntary or permifiive ; the 


ne by an actual and defigned demolition of the lands, woods, and 


soufes; the other arifing from mere negligence, and ‘want of 


Vufficient care in reparations, fences, and the like. So that my 


only bufinefs is at prefent to fhew, to whom this waite is an in- 


Jury; and of courfe who is entitled to any, and what, remedy 


ay action. 


I. Tue perfons, who may be injured by wafte, are fuch as 


Jnave fomne intere/? in the eftate wafted : for if a man be the ab- 
lolute tenant in fee-fimple, without any incumbrance or charge 


on the premifes, he may commit whatever wafte his own indif= 
if 3 cretion 


a See Vol. II. ch. 18, 


reat 
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cretion may prompt him to, without being impeachable or al 
countable for it to any one. And though his heir is fure to , 
the fufferer, yet nemo eff baeres viventis: no man is certain |) 
fucceeding him, as well on account of the uncertainty whid ” 
fhall die firft, as alfo becaufe he has’ it in his own power to coi 
ftitute what heir he pleafes, according to the civil law notion tl 
an haeres natus and an haeres faclus ; or, in the more accural_ 
phrafeology of our Englifh law, he may aliene or devife his ¢ 
tate to whomever he thinks proper, and by fuch alienation ai 
devife may difinherit his heir at law. Into whofe hands foeve 
therefore the eftate wafted comes, after a tenant in fee-fimpli 
though the walte is undoubtedly damnum, it is damnum ablqy 
wyuria. = 


OnE {pecies of intereft, which is injured by watfte, is that 0. 
a perfon who has a right of common in the place wafted; efpe. 
cially if it be common of effovers, or a right of cutting | 
carrying away wood for houfe-bote, plough-bote, ec. Here, 1 
the owner of the wood demolifhes the whole wood, and thereb 
deftroys all poflibility of taking eftovers, this is an injury ti 
the commoner, amounting to no lefs than a difleifin of his com’ 
mon of eftovers, if he choofes fo to confider it 37f08 which hi 
has his remedy to. recover pofleffion and damages by aflife, if in. 
titled to a freehold in fuch common: but if he has only a. chat: 
tel intereft, then he can only recover damages by an action or. 
the cafe for this wafte and deftruction of the woods, out of which, 
his eftevers were to iffue?. ; 


| 
4 


Bur the moft ufual and important intereft, that is hurt by. 
this commiflion of wafte, is that of him who hath the remain-’ 
der or reverfion of the inheritance, after a particular eftate for 
life or years in being. Here, if the particular tenant, (be it the’ 
tenant in dower or by curtefy, who was anfwerable for wafte at 
the common law‘, or the leflce for life or years, who was firft. 

made. 


tb F.N.B.59. 9 Rep. 112. © 2 Inft. 299, 
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jmade liable by the flatutes of Marlbridge‘ and of Glocetter*) if 
the particular tenant, I fay, commits or fuffers any wate, it is a 
ymanifelt injury to him that has the inheritance, as it tends to 
, mangle and difmember it of it’s moft defirable incidents and or- 
_naments, among which timber and houfes may juftly ber eckoned 
jthe principal. To him therefore in remainder or reverfion the 
jlaw hath given a remedy; that is, to him to whom the znberit- 
‘Jance appertains in expectancy’. Tor he, who hath the remainder 
, for life only, is not entitled to fue for waite ; fince his intereft may 
never perhaps come into polleflion, and then he hath fuffered no 
} injury; . Yet a parfon, vicar, arch-deacon, prebendary, and the 
jlike, who are feifed in right of their churches of any remainder 
jor reverfion, may have an action of wafte; for they, in many 
Jcafes, have for the benefit of the church and of the fucceflor a 
‘\fee-fimple qualified : and yet, as they are not feifed in their own 
right, the writ of waite fhall not fay, ad exhaeredationem ipfiuss 
as for other tenants in fee-fimple; but ad exbaeredationem eccles 
Viae, in whofe right the fee-fimple is holden °. 


Il. Tus redrefs for this injury of wafte is of two kinds, 
| preventive, and correative: the former of which is by writ of | 
Jeftrepement, the latter by that of wa/re. 


1. EstTReEPEMENT is an old French word, fignifying thé 
‘fame as waite or extirpation: and the writ of ¢/frepement lay at 
the common law, after judgment obtained in any aétion real”, 
jand before poffeffion was delivered by the fheriff; to flop se 
waite which the vanquifhed party might be donapted to commit 
jin lands, which were determined to be no longer his. But, as 
jin fome cafes the demandant may be juftly apprehenfive, that 
the tenant may make watte or ¢/frepement pendin g the fuit, well 
knowing the weaknefs of his title, therefore the ftatute of Glo- 
ceiter' gave agouret writ of effrepement, pendente placito, com- 


Vou.-lll. . Ee manding 
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ace were recovered, the demandant could ee have a writ» 


remedy, that a writ of eCirepement, to prevent wafte, may be had: 


judgment. For the plaintiff cannot recover damages for mi 
waite than is contained in his original complaint: neither is” 


‘have this writ of preventive juftice, fince he is in his prefent fu it! 


. ding wafte, bedirected and delivered to the tenant himfelf,asit: 
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manding the fheriff firmly to inhibit the tenant “ ne faciat sae! q 
Beta bal “(yell gual pendente placito dito indifcuffo*.” And, 
by virtue ofcither of thefe writs the fheriff may refift them that} 
do, or offer to do, wafte; and, if otherwife he cannot prevent} 
them, he may lawfully imprifon the wafters, or make a warrant} 
to‘others toimprifou them: or, if neceflity require, he may take) 
the poe comitatus to his affiftance. So odiousin the fight of thel| 
law is wafte and deftruction'. In fuing out thefe two writs this, ! 
difference was formerly obferved ; that in actions merely poffef-| 
fory, where no damages are recovered, a writ of e/frepement might! 
ie had at any time pendente lite, nay even at the time of fuing) 

ut the original.writ, or firft procefs: but, in an action where! ® 


of effrepement, ifhe was apprehenfive of wafie after verdi& had™,; 
for, with regard to wafte done before the verdict was given, it was: 
refumed the jury would confider that in affeffing the quanti 

| 


of damages. But now it feems to be held, by an ree cOn- | 
ftruction of the ftatute of Glocefter, and in advancement of the 


in every flage, as well of fuch actions wherein damages are re-. 
covered, as of thofe wherein only poffeflion is had of the lands: 
for peradventure, faith the law, the ota may mot be of ability’ 
to fatisfy the demandant his full damages". And therefore now, i 
in an action of wafte itfelf, to recover the place wafted and all 
damages, a writ of effrepement will lie, as well before as after’ 


at liberty to aflign or give in evidence any waite made after the 
fuing out of the writ: it is therefore reafonable that he fhould’ 
debarred of any farther remedial’. If a writ of effrepement, for 


be, and he afterwards proceeds to commit wafte, an action may 


k Regit. 77. n Ibid. 61. 
12 Inft. 329. o 5 Rep. 113. 
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| be carried on upon the foundation of this writ; wherein the only 
“plea of the tenant can be, non feeit vaftum contra probibitionem : 
Jand, if upon verdict it be found that he did, the plaintiff may 
Jrecover cofts and damages’; or the party may proceed to punith 
the defendant for the contempt: for if, after the writ directed 
Jand delivered to the tenant or his fervants, they proceed to com- 
Imit wafte, the court will imprifon them for this contempt of the 
Britt. ‘But not fo, if it be direéted to the fheriff, for then it is 
Jincumbent upon him to prevent the e/frepement abfolutely, even 
Iby raifing the po/fe comitatus, jf it can be done no other way. : 


| BesIves this preventive redrefs at common law, the courts 

jof equity, upon bill exhibited therein, complaining of wafte and - 
Ideftruction, will grant an injun¢tion or arder to flay waite, until 
Iche defendant fhall have put in his anfwer, and the court fhall 
thereupon make farther order. Which is now become the moft 


Jufual way of preventing waite. 


a Cnet 
——i 


», A writ of wafte is alfo an action, partly founded upon the 
common law and partly upon the ftatute of Glocefter’ ; and may 
be brought by him who hath the immediate eftate of inheritance 
Jin reverfion or remainder, againit the tenant for life, tenant in 
dower, tenant by the curtefy, or tenant for years. This action Is . 
alfo maintainable in purfuance of Ratute*Weitm. 2. by one tenant 

sn common of the inheritance againtt another, who makes waite 

inthe eftate holden in common. The equity of which ftatute ex- 
tends to joint-tenants, but not to coparceners: becaufe by the old 
Jaw coparceners: might make partition, whenever either of them 
thought proper, and thereby prevent future wafte, but tenants 
in common. and joint-tenants could not; and therefore the fia- 
tute gave them this remedy, compelling the defendant either to 
make partition, and take the place wafted to his own fhare, or 


to give fecurity not to commut any farther wafte’, But theie te- 
‘ Hep, nants 


p Moor. 100. : s 13 Edw. I. c. 24 
q Hob. 85. . t x Tif. 403, 404». 
r 6 Edw. Ic ge 


\ 


228 Private  Boox Ii) 


| 
nants in common and joint-tenants are not liable to the penal-|_ 
ties of the ftatute of Glocefter, which extends only to fuch as} 
have life-eftates, and do waite to the prejudice of the inherit-|, 
ance. The wafte however muft be fomething confiderable ; for|§ 
if it amount only to twelve pence, or fome fuch petty fut the}, 
plaintiffihall not recover in an action of waite; nam de minimis) 
gon curat lex. ? i 


Tuts action of wafte is a mixed action; partly real, fo far|] 
as it recovers land, and partly perfonal, fo faras it recovers|| 
damages. For it is brought for both thofe purpofes; and, if || 
‘the wafte be proved, the plaintiff fhall recover the thing or place|§ 
waited, and alfo treble damages by the ftatute of Glocefter, The} 
writ Be wafte calls upon the tenant to appear and thew caufe, » 
why he hath committed wafte and deftruction in the placenamed, | a 
ad exhaeredationem, to the difinherifon, of the plaintiff”, And) 
"if the defendant makes default, or does not appear at the day) 

affigned him, then the (emt is to take with hima jury of t 
Pisces men, and go in perfon tothe place alleged to be wafted,« : 
and there enquire of the wafte done, and the damages; and | 
make a return or report of the fame to the court, upon which 
report the judgment isfounded*. For thelaw a not fuffer fo 
heavy a judgement, as the forfeiture and treble damages, to be | 
patied upona mere default, without full aflurance that the fat 
i$ according as it is ftated in the writ. But if the defendant | 
appears to the writ, and afterwards futters judgment to go againit 
chim by default, or upon a nihil dicet, (when he makes no an- 
fwer, puts in no plea,in defence) this amounts to a confeffion | 
of the wafte; fince, having once appeared, he cannot now pre-_ 
tend ignorance of the charge. Now therefore the fheriff fhall | 
not go to the place to enquire of the fact, whether any watte 
has, or has not, been committed ; for this is already afcertained — 
by the filent confeffion of the Bee dane but he fhall only, ‘as 
in defaults upon other actions, make enquiry of the quantum of 

damaaam ; 
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\damages’. The defendant, ‘on the trial, may give in evidence 
jany thing that proves there was no wafte committed, as that the 
‘ldeftruGtion happened by lightning, tempeft, the king’s enemies, 
or other inevitable accident”. But it is no defence to fay, thata 
Wiranger did the wafte, for againft him the plaintiff has no re- 
Jmedy : though the defendant is intitled to fue fuch ftranger in an 
‘pation of trefpafs vi ef armis, and fhall recover the damages he 
jhas fuffered in confequence of fuch unlawful act’*. 


] Wuew the wafte and damages are thus afcertained, either 
Iby confeflion, verdict, or enquiry of the fheriff, judgment 1s 
Jeiven, in purfuance of the ftatute of Glocefter, c. 5. that the 
Jplaintiff fhall recover the place wafted; for which he has im- 
|mediately a writ of /ei/fim, provided the particular eftate be full 
\fubfifting, (for, ifit be expired, there can be no forfeiture of the 
land) and alfo that the plaintiff {hall recover treble the damages 
Jaffefled by the jury ; which he muit obtain in the fame manner 
as all other damages, in actions perfonal and mixed, are obtained, 
whether the particular eftate.be expired, or ftill in being. 
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Or “SU BURR A CT Oa 


a 
UBTRACTION, which is the fifth fpecies of injuries af! | 
fecting a man’s real property, happens, when any perfon | 
who owes any fuit, duty; cuftom, or fervice to another, with; 
draws or neglects to perform it. It differs from a diffeifin, in| 
that z47s is committed without any denial of the right, confift- 
ing merely in non-performance; that ftrikes at the very title of 
theparty injured, and amounts to an oufter or actual difpoffeflion. | 
Subtraction however, being clearly an injury, is remediable by | 
due courfe of law: but the remedy diifers according to the na- 
ture of the fervices ; whether they be due by virtue of any te 
nure, or by cuitom only. 


‘4 
" | 
hh 


~ 


I. FeaLtty, fuit of court, andrent, are duties and fervigest 
~ ufvally ifluing and arifing ratione tenurae, being the conditions 
upon which the antient lords granted out their lands to their feu-_ 
datories: whereby it was ftipulated, that they and their heirs fhould’ 
take the oath of fealty or fidelity to their lord, which was the feo-, 
dal bond or commune vinculum between lord ae tenant ; that they 
fhould do fuit, or duly attend and follow the lord’s courts, and, 
there from time to time give their affiftance, by ferving on juries,, 
either to decide the property of their neighbours in ae court: | 
baron, or, correct their mifdemefnors in the court-leet ; and, 
laftly, that they fhould yield to the lordcertain annual ftated 
returns, in military attendance, in provifions, in arms, in mat- 
ters of ornament or pleafure, in ruftic employments or praedial 

Dhours,. | 


| 


| Duress But fora freehold rent, referved on a leafe for life, <'c, 


\Ch. 15. | : Wrongs. ah 


“‘Mabours, or (which is in/far omnium) in money, which will pro- 
| vide all the reft ; all which are comprized under the one general 
name of reditus, return, or rent. And the fubtraction or non- 
: obfervance of any of thefe conditions, by neglecting to fwear 
\fealty, to do fuit of court, or to render the rent or fervice refer- 


ved, is an injury to the freehold of the lord, by diminifhing and 
depreciating the value of his feignory. 

Tue general remedy for all thefe is by di/fre/s ; and it is the 
only remedy at the common law for the two firft of them. The 
fature of diftreffes, their incidents and confequences, we have 


| before more than once explained*: it may here fuflice to remem- 
‘)ber, that they area taking of beafts, or other perfonal property, 
| by way of pledge to enforce the performance of fomething due 
‘\ from the party diftreined upon. And for the-moft part it is pro- 


vided that diftrefles be reafonable and moderate; but, in the cafe 
of diftrefs for fealty or fuit of court, no diftrefs can be unrea- 
fonable, immoderate, or too large °: for this is the ofly remedy 
to which the party aggrieved is intitled, and therefore it ought 
to be fuch as is fufficiently compulfory ; and, be it of what value 
Ei will, there is ‘no harm done, efpecially.as it cannot be fold or 


'‘)made away with, but muit be reftored immediately on fatisfac- 


tien made. A diftrefs of this nature, that has no bounds with 
regard to it’s quantity, and may be repeated from time to time 
until the ftubbornnefs of the party is conquered, is called a dif> . 
trefs infimte; which is alfo ufed for fome other purpofes, as in - 
fummoning jurors, and the like. Oe i 


Oruer remedies for fubtraction of rents or fervices are, 


\1. By action of debt, for the breach of this exprefs contrac, of 


which enough has been. formerly faid. This is the moft ufual 
remedy, when recourfe is had to any action at all for the recovery 
0 pecuniary rents, to which fpecies of render almoft all. free 
fervices are now reduced, fince the abolition of the military te- 
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no action of debt lay by the common law, during the continuand | 
of the freehold out of which it iffued °: for the law would ng 
fuffer a real injury to be remedied by an action that was merelj 
perfonal. However bytheftatutes 8 Ann.c.14.and 5 Geo. Ill. c.1}' 
_ actions of debt may now be brought at any time to recover fuc| | 
freehold rents. 2. An aflife of mort a anceftor or novel diffesfin wil\ 
lie of rents as well as of lands‘; if the lord, for the fake q” 
trying the potleffory right, will elect to fuppofe himfelf oufte| [ 
or difleifed thereof. This is now feldom heard of ; and all otha! 
real actions, being in the nature of writs of Tene and therefor, 
more dilatory in their progrefs, are intirely difufed, though no 
formally abolifhed by law. Of this fpecies howe is; 3. The 
writ de confuetudinibus et fervitis, which lies for the lord again{ 
his tenant, who witholds from him the rents and fervices du) 
“by cuftom, or tenure, for his land*. This compels a fpecific pay. 
ment or performance of the rent or fervice ; but there, are alf 
others, whereby the lord fhall recover the land itfelf in lieu o 
the duty Withheld. As, 4. The writ of ceffavit: which lies, by 
,the ftatutes of Gloceiter, 6 Edw. 1. c."4. and of Wefltm. @ 
‘13 Edw. I. c. 21 & 41. when a man who holds lands of a lor, 
by rent or other fervices, neglects or cea/es to perform his fervice 
for two years together; or where a religious houfe hath land, 
riven it, on condition of performing fome certain {piritual fer, 
vice, as reading prayers or giving alms, and neglects it ; in cithe 
of which cafes, if the ‘afer or neglect have continued for tw« 
* years, the lord or donor and his heirs {hall have a writ of ceffa' 
vit to recover the land itfelf, eo quod tenens in faciendis Jervitit 
per biennium jam ceffavit*. And in like manner, by the civil law, 
ifa tenant, (who held lands upon payment of rent or fervices, 
or as they call it “ sure enphyteutice,” ) neglected to pay or pet, 
form them per totum triennium, he might be ejected from. fucl| 
emphyteutic lands*. But by the ftatute of Glocefter, the ce ‘he 
vit does not lie for lands let upon fee-farm rents, unlefs th | 
have dain freth and uncultivated for two years, and there be no; 
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fafficient diftrefs upon the premifes ; or unlefs the tenant hath fo “is 
enclofed the land, that the lord cannot come upon it to diftrein®. 

For the law prefers the fimple and ordinary remedies, by diftrefs, 

‘or by the actions juft now mentioned, to this extraordinary one 

_of forfeiture for a ceffavit ; and therefore the fame ftatute of Glo- 

_cefter has provided farther, that upon tender of arrears and da- 
mages before judgment, and giving fecurity for the future per- 
formance of the fervices, the procefs fhall be at an end, and the 
tenant fhall retain his land. And tothis the ftatute of Weftm. 2. 
“conforms, fo far as may ftand with convenience and reafon of 
jaw’. It is eafy to obferve, that tne ftatute* 4 Geo. Il. c. 28. 
which permits landlords who have right of re-entry for non- 
‘payment of rent, to ferve an ejectment on their tenants, when 
‘jalf a year’s rent is due, and there is no diftref$ on the pre- 
mifes) is in fome meafure copied from the antient writ of ceffa- 
jit: efpecially as it may be fatisfied and put an end to ina Gimi- — 
“Jar manner, by tender of the rent and cofts within fix months 
jfter. And the fame remedy is, in fubftance, adopted by ftatute 
Wit Geo. I. c. 19. §. 16. which enacts, that where any. tenant 
) at rack-rent thall be one year’s rent in arrear, and fhall defert the 

/ Jemifed premifes, leaving the fame uncultivated or unoccupied, 
Yo that no fufficient diftrets can be had; two juftices of the peace 
| jafter notice affixed on the premifes “uk fourteen days without 
ied) may give the landlord poffeffion thereof, and thence- 
| | ‘orth the leafe fhall be void. 5. There is alfo another very ef- 2 
| ectual remedy, which takes place when the tenant upon a writ 
of aflife for rent, or ona replevin, difowns or difclaims his te- 
lure, whereby the Jord lofes his verdi@ : in which cafe the lord 
pay have a writ of right, fur di/claimer, grounded on this denial 
| | nf tenure; and thall, upon proof of the tenure, recover back the 
) and itfelf fo holden, as a punifhment to the tenant for fuch his 
 h FN. B. 209. 2 Inft, 298. k See pag. 206 
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alfe difclaimer!. ‘This piece of retaliating juftice, whereby the 
enant who endeavours to defraud his lord is himfelf deprived of 


he eftate, asit Rares proceeds upon feodal principles, fo it © 
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is exprefsly to be met with in the feodal conftitutions™: “ vas|_ 


<6 fallus, qui abnegavit feudum ejufve conditionem, expaliabitur.” ! 


Awp, as onthe one hand the antient law provided thefe fe- | 
veral remedies to obviate the knavery and punifh the ingratitude : | 
ofthe tenant, fo on the other hand it was equally careful to re-} 
drefs the onpreiiog of the lord; by furnifhing, 1. The writ of ne |" 
‘injufte vexes; which is an, antient writ founded on that chapter® of} | 
magna carta, ‘hich prohibits diftreffes for greater fervices than are | 
really due to the lord.; being itfelf of the prohibitory kind, and : 
yet in the nature ofa writ of right’. It lies, where the tenant} 
in fee-fimple and his anceftors have held of the lord by certain J 
fervices; andthe lord hath obtained feifin of more or greater ‘ 
fervices, by the inadvertent payment or performance of them by |§ 
the tenant himfelf. Here the tenant cannot in an avowry avoid ° 
the lord’s poileflory right, becaufe of the feifin given by his owa || 
hands; but is driven to this writ, to divett. the lord’s poffeffion,and ' 
eftablith the mere right of property, by afcertaining the fervices, | 
and reducing them to their proper ftandard. But this writ, does ‘ | 
not lie for tenant in tail; for he may avoid fuch feifin of the lord, | 
obtained from the payment of his anceftors, by plea to an avowry | 
in replevin’ . 2. The writ of mefne, de medio; which is alfo in the ' 
nature of a writ of nent , and lies, when upon a fubinfeudation * 
the mefne or middle lord * fuffers his under-tenant, or tenant par” | 
ravail, to be diftreined upon by the lord paramount, for the rent 
due to him from the mefne lord’. Andin fuch cafe the tenant ' 
fhall have judgment to be acquitted (or indemnified) by the mefne " 
lord; and if he makes default therein, or does not appear origi- ‘ 
nally to the tenant’s writ, he {hall be forejudged of his mefnalty, | 
and the tenant fhall hold immediately of the lord paramount | 
himfelf". ‘ 


if Tyo! 
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| IL Tuus far of the remedies for fubtraction of rents or other 
-fervices due by fenure. There are alfo other fervices, due by an- 
| tient cuftom and prefcription only. Such is that of doing fuit to 
another’s mill: where the perfons, refident ina particular place, 
by ufage time out of mind have been accuftomed to grind their 
corn at a certain mill; and afterwards.any of them go to another 
mill, and withdraw their fuit, (their /efa, a fequendo) from the 
antient mill, This isnot only adamage, but an injury, to the 
owner ; becaufe this prefcription might have a very reafonable 
) foundation; viz. upon the erection of fuch mill by the ancef- 
tors of the owner for the convenience of the inhabitants, on 
condition, that, when erected, they fhouldall grind their corn ~ 
jthere only. And for this injury the owner fhall have a writ de 
feta ad molendinum”, commanding the defendant to do his fuit at 
‘that mill, quam ad illud facere debet, et folet, or thew good caufe 
to the contrary: in which aGtion the validity of the prefcription 
may be tried, and if it be found forthe owner; he fhall recover — 
} damages againft the defendant*. In like manner, and for like 
reafons, the regifter’ will inform us, that a man may have a 
writ of fea ad furnum, feta ad torrale, et ad omnia alia hujuf- 
| modi; for fuit due to his furnum, his public oven or bakehoufe ; 3 
or to his torra/e, his kiln, or malthoufe; when a perfon’s ait 
tors have erected a convenience of that fort for the benefit of the 
neighbourhood, upon an agreement (proved by immemorial cuf- 
tom) that all the inhabitants fhould ufe and refort to it, when 
erected. But befides thefe fpecial remedies for Paneer to. 
compel the f{pecific performance of the fervice due by cuftom; 
an action on the cafe will alfo lie for all of them, to ‘Tepair. the 
| party injured in damages. And thus much for the i injury of fub- 
-traétion. bic 

" A 
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other by diftrefs, menaces, or perfuafions, prevails upon the 


‘eftray, whereby it leaps or is carried out of my liberty : in 


"4g damnified, and the profits arifing from fuch hae franchife are . 
diminifhed. To remedy which, as the law has given no other 
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CHAPTER THE SIXTEENTH.® 


Or DISTURBANCE. 


HE fixth and laft fpecies of real injuries is that of di/fur-|§ 

bance; which is ufually a wrong done to fome incorporeal, 
hereditament, by hindering or difquicting the owners in their) 
regular and lawful enjoyment of it*. I thall confider five forts, 
of this injury ; vz. 1. Difturbance of franchifes. 2. Difturbance 
Qf common. 3. Qifturbance of ways. 4. Difturbauce of tenure, 
5, Difturbance of patronage. a 


I. DisturBance of franchifes happens, when a man has the. 
franchife of holding a court-leet, of keeping a fair oy market,’ 
of free-warren, of taking toll, of feifing waifs or eltrays, or; (in 
fhort) any other {pecies of Teatiiut ES Ge and he is dif- 
turbed or incommoded in the lawful exercife tneane Asaf an. 
fuitors not to appear at my court: or obitructs the paffage to my 
fair or market ; or hunts in my free-warren; or refufes to pay 
me the accuftonied toll; or hinders me Foe feifing the waif or, 


every cafe of this kind, which it is impoflible here to recite Or! | 
fuggett, there is an injury done to the legal owner ; his property | 


wai 


a Finch. L. 187. 


Gh. ‘16, 
Beri he is therefore entitled to fue for damages by a fpecial ac- - 


‘tion on the cafe: or, in cafe of toll, may take a diftrefs if he 
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‘pleafes’. 
Il. Tue difturbance of common comes next to be confidered : 
where any act is dune, by which the right of another to his com- 
‘mon is incommoded or diminifhed. This may happen, in the 
‘firft place, where one who hath no right of common, puts his. 
jcattle into the land; and thereby robs the cattle of the com- 
-Imoners of their refpective {hares of the pafture. Orifone, who 
Jhath a right of common, puts in cattle which are not common- 
jable, ashogs and goats; which amounts to the fame inconve- 
Jnience. But thelord of the foil may (by cuftom or preféription, 
‘but not without) puta ftranger’s cattle into the common‘; and 
alfo, by a like prefcription for common. pea ape cattle that 
are not commonable may be put into the common’. The lord 
alfo of the foil may juftify making burrows therein, and putting 
in rabbets, fo as they do not encreafe to fo large a number as to- 
tally to deftroy the common®. Butin general, in cafe the beafts 
ofaftranger, or the uncommonable cattle of a commoner, be 
Wfound upon the land, the lord or any of the commoners may 
diftrein them dapaoe-fealint or the commoner may bring an 
action on the cafe to recower damages, provided the i injury done 
be any thing confiderable ; ; fo that he may lay his action with a 
per quod, or alledge that thereby he was deprived of his common. 
pBut for a trivial tre{pafs the commoner has+no action; but the 
Pe of the foil only, for the entry and a committed’. 


ANoTHER difturbance of common is by furcharging it ; or 


es more cattle therein than the pafture and herbage will 
fuftain, or the party hatha right todo, In this cafe he that fur- 
\charges does an injury to the reft of the owners, by depriving 
them of their refpective portions, or at leaft contracting them 


into 
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into a {maller compafs. This injury by furcharging can proper! 
{peaking only happen, where the common is appendant or appui 
tenant", and of courfe limitable by law; or where, when ingrofi 
itis exprefsly limited and certain : for where a man hath com 
mon in grofs, fans nombre or without flint, he cannot be a fay 
charger. However, even where a man is faid to have commoy | 
without flint, ftill there muff be left fufficient for the lord’s owi, 
" beafts': for thelaw will not fuppofe that, at the original gran| 


of the common, the lord meant to exclude himfelf. 


Tue ufual remedies, for furcharging the common, are cithe! 
by diftreining fo many of the beafts as are above the number al 9 
lowed, or elfe by an action of trefpafs; both which may be hav’ 
by the lord: or, laftly, bya fpecial action on the cafe for da 5 
mages; in which any commoner may be plaintiff‘. But the an! 
tient and moft effectual method of proceeding is by writ of a 4 
meafurement of paflure. This lies either where a common ap, 

purtenant or in grofs i is certain as to number, or where 4 mai 

has common appendant or appurtenant to his land, the quantity 

of which common has never yet been afcertained. In either 0. 

thefe cafes, as well the lord, as any of the commoners, is entitle 

to this writ of admeafurement ; which is one of thofe writs, tha, 

are called vicontiel', being dircéted to the fheriff, (vice comiti 

and not to be returned to any fuperior court, till finally execute, 

by him. It recitesa complaint, that the defendant hath futcharge, 

fuperoneravit, the common: and therefore commands the fhetil, 
to admeafure and apportion it; that the defendant may not hav. 

more than belongs to him, ne that the plaintiff may have hi, 

rightful fhare. And upon this fuit all the commoners fhall by 
admeafured, as well thofe who have not, as thofe who. have, 

-furcharged the common ; as well the plaintiff, as the defendant”, 
The execution of this writ ce be by a jury of twelve men, 
“whic 


bes a 
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‘vho are upon their oaths to afcertain, under the fuperintendance 
“£ the theriff, what and how many cattle each commoner is 
‘ntitled to feed. And'the rule for this admeafurement is gene- 
\ ally underftood to be, that the commoner fhall not turn more 
attle upon the common, than are fufficient to manure and ftock 
he land to which his right of common is. annexed; or, as our 
| ntient law expreffed it, fuch cattle only as are /evant and: cou- 
hantwpon bis tenement": which being a thing uncertain before — 
jdmeafurement, has frequently, though erroneoufly, occafioned- 
his unmeafured right of common to be called a common without 
‘Jint or fans nombre’; a thing which, though poffible in law, 
‘oes in fact very rarely exift. 


————— 


| Lz, after the admeafurement has thus afcertained the right, 

ae fame defendant furcharges the common again, the plaintiff 
ray have a writ of /econd furcharge, de fecunda fuperoneratione, 
7hich is given by the ftatute Weftm. 2. 13 Edw. Ik c. 8. and 
hereby the fheriffis directed to enquire by a jury, whether the 
efendant has in fact again furcharged the common, contrary to 
he tenor of the laft admeafurement: and if he has, he fhall 
acn forfeit. to the king the fupernumerary cattle put in, and 
\fo fhall pay damages to the plaintiff’. This procefs feems 
lighly equitable: for the firft offence is.held' to be committed 
| hrough mere inadvertence; and therefore there are no. damages 
\r forfeiture on the firft writ, which was only to afcertain the 
fight which was difputed: but the fecond offence is a wilful 
jontempt.andinjuftice; and therefore punithed very properly with. 
jotconly damages, but alfo forfeiture. And herein the ri ght, be- 
hg once fettled, is never again difputed ; but only the fais 
ied, whether there be any fecond furcharge or no: which gives. 

ms neglected proceeding a great advantage over the modern me- 
jnod; by: aétion on the cafe, wherein’ the guantum of common 
jclonging to the-defendant muft be proved upon every frefh trial, 
| Pr every repeated offence, — : 


THERE 
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erecting a warren therein, and f{tocking it with rabbets in fuch! 


quantities, that they devour the whole herbage, and thereby de-|_ 


firoy the common. For in fuch cafe, though the commoner may! 
not deftroy the rabbets, yet the law looks upon this as an. inju-) 


rious difturbance.of his right, and has given him his remedy by) | 


action againft the owner’. This kind of difturbance does indeed! 
amount to a diffeifin, andif the commoner chufes to confider it’ 
in that light, the law has given him an aflife of novel difeifin' 


againft the lord, to recover the poffeffion of his common’. Or’ | 


it has given a writ of quod permittat, againft any flranger, as well’ 
as the owner of the land, in cafe of fuch a difturbance to the’ 
plaintiff as amounts to a total deprivation of his common;’ 


whereby the defendant fhall be compelled to permit the plaintiff’ 
to enjoy hiscommonas he ought’. But if the commoner does | 
not chufe to bring a real action to recover feifin, or to try the’ 
right, he may (which is the eafier and more ufual way) bring , 
an action on the cafe for his damages, inftead of an aflife ora. 
quod permiitat”. | 


mi 


THERE are cafes indéed, in which the lord may enclofe and ! 
abridge the common; forwhich, as theyare no injury to any one, " 
fo no one is entitled to any remedy. For itis provided by the | 
ftatute of Merton, 20 Hen. III. c. 4. that the lord may approve, i 
that is, enclofe and convert to the ufes of hufbandry (which is a | 
melioration or approvement) any wafte grounds, woods, or paf- | 
tures, in which his tenants have common appendant to their ef- 4 

tates ; | 
My 
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THERE is yet another difturbance of common, when the 
owner of the land, or other perfon, fo enclofes or otherwife ob-\ 
fructs it, that the commoner is precluded from enjoying the be-) 
nefit, to which he is by law entitled. This may be done, either} 
by erecting fences, or by driving the cattle off the land, or by} 
ploughing up the foil ofthe common*. Or it may be done by|| © 


Pal 
240 i PRIVATE Boox Ill. | 


, r 


Ch. 16. W owe se, 241 


\tates ; provided he leaves fufficient common to his tenants, ac- 
cording to the proportion of their land. And this is extremely 
reafonable: for it would be very hard if the lord, whofe an- 
ceftors granted out thefe eftates to which the commons are ap- 
pendant, fhould be-precluded from making what advantage he 
can of the reft of his manor; provided fuch advantage and im- 
provemeat be no way derogatory from the former grants.. The 
)ftatute Weftm. 2. 13 Edw. I. c. 46. extends this liberty of ap- 
proving, in like manner, againft al/ others that have common ap- 
purtenant, or in gro/s, as well as againft the tenants of the lord, 
vho have their common appendant ; and farther enaéts that no 
jaflife of novel diffeifin, for common, fhall lie again a lord tor 
“erecting on the common any windmill, fheephoufe, or other ne- 
\ceflary buildings therein fpecified: which, fir Edward Coke fays™; 
pre only put as examples; and that any other neceflary improve- 
ments may be made by the lord, though in reality they abridge 
the common, and make it lefs fufficient for the commoners. And 
laftly, by ftatutes 29 Geo. Il. c. 36. and 31 Geo. II. c. 41. it is 
particularly enacted, that any lords of waftes and commons, with 
the confent of the major part, in number and value, of the com- 
moners, may inclofe any part thereof, for the growth of timber — 
and underwood. ' 


_ Ill. Tue third fpecies of difturbance, that of ways, is very 
fimilar in it’s nature to the laft: it principally happening when 
a perfon, who hath a right toa way over another’s grounds, by 
rant or prefcription, is obftructed by inclofures, or other obfta- 
ficles, or by ploughing acrofs it; by which means he cannot en- 
joy his right of way, or at leaft not in fo commodious a manner 
as he might have done. If this be a way annexed to his eftate, 
pod the obftruétion is made by the tenant of the land, this brings 
it to another {pecies of injury; for it is then a nw/ance, for which 
an aflife will lie, as mentioned in a former chapter.” But if tie’ 
right of way, thus obftruéted by the tenant, be only in grofs, 
(that is, annexed to a man’s perfon and unconnected with any 
Vou. IE, ! Gg lands 
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lands or tenements) or if the obftruction of a way belonging to, 
an houfe or land is made by a ftranger, it is then in either cafq) 
merely a difturbance: for the obftruction of a way in grofs is no, 
detriment to any lands or tenements, and therefore does not fall 
under the legal notion of a nufance, which mutt be laid, ad no4" 
cumentun liberi tenementi’; and the obftruction of it by a ftranger, 
¢an never tend to put the right of way in difpute: the remedy 
therefore for thefe difturbancesis not by affife or any real action, buj) 


| 


, bythe univerfal remedy of action on the cafe to recover damages} 


H) 


IV. Tue fourth {pecies of difturbance is that of difturbane«| 
of tenure, or breaking that connexion, which fubfitts Sead | 
the lord and his tenant, and to which the law pays fo high a re | 
gard, that it will not fuffer it to be wantonly diflolved by the at 
of athird perfon. The having an eftate well tenanted 1s an ad 
vantage that every landlord mutt be very fenfible of ; and there, 
fore the driving away a tenant from off his eftate is an injury i] 
no fmall confequence. If therefore there be a tenant at will 0, 
any lands or tenements, and a firanger either by menaces anc 
threats, or by unlawful diftrefles, or by fraud and circumvention | 
or other means, contrives to drive him away, or inveigle him ti 
leave his tenancy, this the lawevery juftly conitrues to be a wron), 
" and injury to the lord*, and gives him a reparation in damage, 
againft the offender by:a fpecial action on the cafe. te | 


V. Tue fifth and lat fpecies of difturbance, but by far th 
moft confiderable, is that of difturbance of patronage ; which ‘| 
an hindrance or obftru@tion ofa patron to prefent his clerk to. 


‘benefice. can | 
# 4 ag * q 


Tis injury was diftinguifhed at common law from anothe! 

‘fpecies of injury, called w/wrpation; which is an abfolute outte : 
or difpoffeffion of the patron, and happens when a ftranger, thi, 
hath no right, prefenteth a clerk, and he is thereupon admitte’ 
, an 


a 


’ 
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: and inftituted>. «In which cafe, of ufurpation,. ‘the patron loft 
by the common law not only his turn of prefenting pro hac ‘vice, 
‘but alfo the abfolute and perpetual inheritance of the advowfon, 
Vo that he could not prefent again tpon the next avoidance, un- 
‘lefsin the mean time he recovered his right by a real action, viz. 
Ja writ of right of advowfon®. ‘The reafon given for his ihe the 
prefent turn, and not ejecting the ufurper’s clerk, was, that the 
final intent of the law in creating this fpecies of: property being 
to have a fit perfon to celebrate divine fervice, it preferred the 
peace of the church (provided a clerk were once admitted and 
inftituted) to the right of any patron whatever. And the patron 
alfo loft the inheritance of his advowfon, unlefs he recovered “it 
ina writ ofright, becaufe by fuch ufurpation he was pit out of 
pofeflion: of his advowfon, as much as when by actual entry and 
Jjouiter he is diffeifed of lands or houfes; fince the only polffeffion, 
lof which an advowfon is capable, is by actual prefentation and 
Jjadmiffion of one’s clerk. And therefore, when the clerk was 
yonce inftituted (except in the cafe of the king, where he mutt 
alfo be inducted’,) the church wasabfolutely fu//; and the ufur- 
fier became /eifed of the advowfon. Which feifin or poffeffion -it 


Jiewas impoflible for the true patron to remove by any poffeffory_ 


maction, or other means, during the plenarty or fullnefs of the | 


Hichurch; and when it became void afrefh, he could not prefent, 


fince other had the right of poffeffion. THe only remedy there- 
fore, which the patron had left, was to try the. mere right ina 
writ of right of advow/on ; 3 Aiea is a peculiar writ of right, 
ramed for this {pecial purpofe, but in every other refpe@ cor- 


Dice: with other writs of right®: and, if a man recovered 


i 


herein, he regained his advowfon and was entitled to prefent at 
es next avoidance’. But inorder to fuch recovery he muft al- 
ege a prefentation in himfelf or fome of his anceltors, which 
roves him or them to have been onee in poffeflion: for, as a 
ceant of the advowion, during the fullnefs of the church, con- 
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veys no manner of poffeffion for the prefent, therefore a pure | 
chafer, until he hath prefented, hath no actual feifin whereon to 7 


grounda writ ofright®. Thus ftood the common law. 


lufion, frequently inftituting clerks upon the prefentation of ufur- | 


pers, and thereby defrauding the real patrons of their right | q 


of pofleflion, itwas in fubitance enacted by ftatute Weftm. 2. |, 


the feifin was gained by the ufurper, and the patron to recover | 


| 


it was driven to the long and hazardous procefs of a writ of 


right. To remedy which it was further enaéted by ftatute)' 
47 Ann.c. 18. that no ufurpation fhall difplace the eftate or inte: ‘i 


reft of the patron, or turn ittoa mereright ; but that the true! 
patron may prefent upon the next avoidance, as if no fuch ufur- 


pation had happened. So that the title of ufurpation is now 


much narrowed, and the law ftands upon this reafonable founda- ‘ 


tion: that if a ftranger ufurps my prefentation, and Ido not 


purfue my right within fix months, I fhallloofe that turn with- | 


out remedy, for the peace of the church, and as a punifhment i 


_ for my own negligence; but that turn is the only one I {hall 
lofe thereby. Ufurpation new gains no right to the ufurper, | 
with regard to any future avoidance, but only to the prefent va-' 
cancy: it cannot indeed be remedied after fix months are paft 5 
but, during thofe fix months, i it is only a fpecies of difturbance. } 


ay | 
—Disrursers ofa right of advowfon may therefore be thefe 


three perfons ; the pfeudo-patron, his clerk, and the ordinary: | 

_ the pretended patron, by pr efenting toa Hash ch to which he has | 
no wight, and thereby making it litigious or difputable; the: 

clerk, by demanding or opiAMinE inftitution, which tends to and | 
- promotes 


g 2 Inf. 357. 


} 
fh 
a 


But bifhops, in antient times, either by carelefinefs or cole | f 


} 
1 


13 Edw. I. c. 5.§.2. that ifa poffeflory aétion be brought within |) 
dix months after the avoidance, the patton fhall (notwithftanding «| 
fuch ufurpation and inftitution) recover that very prefentation; |) 
which gives back to him the feifin of the advowfon. Yet ftill, if | 
the true patron omitted to bring his action within fix months, | 
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|| promotes the fame inconvenience ; and the ordinary, by refufing 
) to admit the real patron’s clerk, or admitting the clerk of the 
| pretender. Thefe difturbances are véxatious and injurious to him 


who hath the right: and therefore, if he be not wanting to 


 himfelf, the law (befides the writ of right of advowfon, which 


isa final and cenclufive remedy) hath given him two inferior 
poffeffory actions for his relief; an aflife of darren prefentment, 
anda writ of guare impedit ; in which the patron is always the 
plaintiff, and not the clerk. For the law fuppofes the injury.to 
be offered to him only, by obftruéting or refufing the admiflion 
of his nominee; and not to the clerk, who hath no right in him 
tillinftitution, and of courfe can fuffer no injury. 


1. An aflife of darrein prefentment, or laft prefentation, hes 
when a man, or his anceftors, under whom he claims, have 
_prefented a clerk toa benefice, who is inflituted; and afterwards 


} upon the next avoidance a ftranger prefents a clerk, and thereby 


_difturbs him that is the real patron. In which cafe the patron 
_fhall have this writ", directed to the fheriff to fammon an affife 
or jury, to enquire who wasthe laft patron that prefented to 
the church tow vacant, of which the plaintiff complains that 
he is deforced by the defendant: and, according as the affife 
determines that queftion, a writ fhail iffue to the bifhop ; to 
-inftitute the clerk of that patron, in whofe favour the determi- 
nation is made, and alfoto give damages, in purfuance of fta- 
tute Weftm. 2.13 Edw.I.c. 5. This queftion, it is to be ob- 
feryed, was, before the ftatute 7 Ann. before-mentioned, entirely 
conclufive, as between the patron or his heirs and a ftranger : for 
till then, the full poffeffion of the advowfon was in him who pre- 
| fented laft and his heirs; unlefs, fince that prefentation, the 
clerk had been evicted within fix months, or the rightful patron 
had recovered the advowfon in a writ of right, which is a title 


) fuperior toallothers. But that ftatute having given a right to 


any perfon to bring a quare impedit, and to recover (if his title be 


} good) notwithftanding the laft prefentation, by whomfoever 


made ; 
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made; aflifes of darrein prefeniment, now not being in any wie | 
conclufive, have been totally difufed, as indeed they began to be } 
before ; a guare impedit being a more general, and therefore a } 
more ufual action. For the affife of darrein prefentment lies only } 
where aman has an advowfon by defcent from his anceftors; 
but the writ of guare impedit is equally remedial whether a man 
claims title by defcent or by purchafe’. 


2. [proceeED therefore, fecondly, to inquire into the naz || 
ture’ of a writ of quare impedit, now the only action ufed in | 
cafe of the difturbance of patronage: and fhall firft premife the |: 
ufual proceedings previous to the bringing ofthe writ. 


Up own the vacancy of a living the patron, we know, is bound 
to prefent within fix calendar months’, otherwife it will lapfe ta | 
the bifhop. But, ifthe prefentation be made within that time, | 

the bifhop is bound to admit and inftitute the clerk, if found | 
fufficient™; unlefs the church be full, or there be notice of any | 
litigation. For if any oppofition be intended, it is ufuad for ' 
each party to enter a caveat with the bifhop, to prevent his in-. ' 
ftitution of his antagonift’s clerk. An inftitution after acaveat ‘| 
entered is void by the ecclefiaftical law"; but this the temporal | 4 
courts pay no regard to, and look upon a caveat as a mere nul- | 
lity’. But if two prefentations be offered to the bithop upon ‘ 4 
the fame avoidance, the church is then faid to become litigrous 3 i 
and, if nothing farther be done, the bifhop may fufpend | the | 
admiflion of either, and fuffer a lapfe to incur, Yet if the pa-- 
tron orclerk on either fide requeft him to award a jus patronatus, ‘ 
he is bound to doit. A sus patronatus isa commiffion from the bi- | 
fhop, directed ufually to his chancellor and others of competent | | 
learning; who are to fummon a jury of fixclergymen and fix | 
laymen, to inquireinto and examine who is the rightful pa- 
tron’;: ) 


> | 


i 2 Inft. 355. vas m See book I. ch. rr. 
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| tron”; and if, upon fuch enquiry made and certificate thereof 
returned by the commiflioners, he admits and inftitutes the clerk 
_ of that patron whom they return as the true one, the bifhop fe- 


cures himfelf at all events from being a difturber, whatever pro- 
ceedings may be had afterwards in the temporal courts. 


“T we clerk refufed by the bifhop may alfo have a remedy 
againit him in the fpiritual court, denominated a duplew querela*: 
which is a complaint in the nature of an appeal from the or- 


_dinary to his next immediate fuperior; as from a bifhop to, the 


arch-bifhop, or from an arch-bifhop to the delegates: and if the 


i fuperior éourt adjudges the caufe of refufal to be infuflicient, it 
_will grant inftitution to the appellant. 


Tuus far matters may go oninthe mere ecclefiaftical courfe; 


butin contefted prefentations they feldom go fo far: for, upon 


the firft delay or refufal of the bifhop to admit his clerk, the pa- 
tron ufually brings his writ of guare impedit againit the bifhop 
for the temporal injury done to his property, in difturbing him 
in. his prefentation. And, if the delay arifes. from the bifhop 


alone, as upon pretence of incapacity, or the like, then he only 


is named in the writ; but if there be another prefentation fet up, 
then the pretended patron and his clerk are alfo joined in the ac- 
tion; or it may be brought againit the patron and clerk, leaving 
out the bifhop; or againit the patron only. But it is moft ad- 
_vifeable to bring it againit all three: fér if the bifhop be left 
out, and the fuit be not determined till the fix months are. paft, 
the bifhop is entitled to prefent by lapfe; for heis not party to 
the fuit’: but, ifhe be named, no lapfe can poflibly accrue.till 


the right is determined. If the patron be left out, and the writ 


be brought only againft the bifhop and the clerk, the fuit is of 
no efiect, and the writ fhall abate’; for the mght of the patron 
is the principal queition in the caufe‘. If the clerk be left’out, 
| | and — 
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and has received inftitution before the action brought (asis fome- | 
times the cafe) the patron by this fuit may recover his right of |, 
patronage, but not the prefent turn; for he cannot have judg- |, 
ment to remove the clerk, unlefs He be made a defendant, and. a 
party to the fuit, to hear what he can allege againft it. For which | 
reafon it is the fafer way always to infert them, all three, in | 
the writ. 


THe writ of quare impedit* commands the difturbers, ihe | 
bifhop, the pfeudo-patron, and his clerk, to permit the plaintiff | 
' toprefent a proper perfon (without fpecifying the particularclerk) | 
to fucha vacant church, which pertains to his patronage ; and ,J 
which the defendants, as. he alleges, do obftrué: and unlefy . 
they fo do, then that they appear : in court to fhew the reafon why : 
they hinder him. ; | 


a i\, 


IMMEDIATELY onthe fuing out of the quare impedit, if the I 
plaintiff fufpects that the bifhop will admit the defendant’s or , 
any other clerk, pending the fuit, he may have a prohibitory 


writ, called ane admittas”; which recites the contention begun | 
in the king’s courts, and forbids the bifhop to admit any clerk . 
whatfoever till fuch’contention be determined. And if the bi- . 
fhop doth, after the receipt of this writ, admit any perfon, even | 
though the patron’s right may have been found in a jure patro- , 
natus, then the plaintiff, after he has obtained judgment in the | 
quare impedit, may remove the incumbent, if the clerk of a , 
firanger, by writ of /cire facias*: and fhall have a fpecial action , 
againft the bifhop, called a quare incumbravit ; to recover the | 
prefentation, and alfo fatisfaction in damages for thé injury done ; 
him by incumbering the church with a clerk, pending the fuit, | 
and after the xe admittas received’. But if the bifhop has in- | 
cumbered the church by inftituting the clerk, before the ne ad- | 
mittas iffued, no quare incumbravit lies; for the bifhop hath no * 
legal notice, till the writ of xe admittas is ferved upon him. The | 


patron | 
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| | patron is therefore left to his quare impedit merely ; which, as was- 


before obferved, now lies fince the ftatute of Weitm. 2.) as well 


upon arecent ufurpation within fix moaths paft, as upon a diftur- 
| bec: without any ufurpation had. 


*' w the proceedings upon a quare impedit, the plaintiff muft fet 
‘out his title at length, and prove at leaft one prefentation in him- 
felf, his anceftors, or thofe under whom he claims ; for he muft re- 
cover by the ftrength of his own right, and not a the weaknefs of 
the defendant’s*: and’ he mutt alfo fhew a difturbance before the 
aétion brought*. Upon this the bifhop and the clerk nfually dif- 
claim all title: fave only, the one as ordinary, to admit and infii- 
‘tute; and the other as prefentee of the patron, who is left to de- 
Yend hisownright. And, upon failure of the plaintiff in making 
out hisown title, the defendant is put upon the proof of his, in or- 
der to obtain judgment for himfelf, if needful. But ifthe right be 
found for the plaintiff, on the trial, three farther points are alfo 
to be enquired: 1.1f the church be full; and, if full, then of whofe 
prefentation : for if it be of the defendant? s prefentation, then the 
clerk is removeable by writ broughtindue time. 2.Of what value 
the living is: and this in order to affefs the damages which are di- 
rected to be given by the ftatute of Weftm. 2. 3. In cafe of ple- 
narty upon an ufurpation, whether fix calendar? months have pafled 
between the avoidance and the time of bringing the action :. for 
then it would not be within the ftatute, which permits an ufur- 
pation to be devefted by a quare impedit, brought infra tempus feme/-— 
tre. So that plenarty is ftill a fufficient bar in an action of quare 
impedit, brought above fix months after the vacancy happens; asit 
| wasuniverfally by the common law, however early the action was 
| commenced. ‘ 


| Tigi Pieound that the plaintiff hath iy right, atid hath com-> . 
menced his action in due time, then he fhall have judgment to re- | 
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cover the prefentation; and, if the church be full by inftitution of | 
any clerk, to remove him: unlefs it were filled pendente lite by lapfe |" 

- to the ordinary, he not being party to the fuit ; in which cafe the/ 
plaintiff lofes his prefentation pro hac vice, but fhall recover two) § 
-years’ full value of the church from the defendant the pretended || 
patron, asa fatisfaction for the turn lott by his difturbance: or, |! 
in cafe of his infolvency, he fhall be imprifoned for two years *. | 
But if the church remains ftill void at the end of the fuit, then |" 
whichever party the prefentation is found to belong to, whether // 
plaintiff or defendant, fhall have a writ directed to the bifhop ad || 
admittendum clericum*, reciting the judgment of the court, and or- a 
dering him toadmit and inftitutetheclerk of the prevailing party; 
and, if upon this order he does not admit him, the patron may fue | 

. the Bithop i in a writ of guare non admifit*, and recover ample fatis- | 
faction in damages. 


Besipes thefe Dt dea ee theremay be'alfo had (as hath y 
before been incidentally mentioned) a writ of sight of advow/on, 
which refembles other writs of right ; the only diftinguifhing ad- 

vantage now attending it, being, thee it is more conclufive than a’ 
quare impedit ; fince to an action of quare impedit a recovery had | 
in a writ of Hehe may be pleaded in bar. 4 


¢ 

T ue re is nolimitation with regard to the time within which ' 
any actions touching advowfons are to be brought ; at leaft none 
later than the times of Richard I and Henry III: for by ftatute | 

1 Mar. ft. 2. c. 5. the ftatute of limitations, 32 Hen. VIII. c. 2. if 
is declared not to extend to any writ of right of adowfon, guare jl 

_ampedit, or aflife of darrein prefentment, or sus patronatus. And ' 

- this upon very good reafon; becaufe it may very eafily happen that ! 
the title to an advow!ou may not come in queition, nor the right | i 
have opportunity to be tried, within fixty years; which is the ' 
longeft period of limitation sh ch cal by the ftatute of Henry VI 
For fir Edward Coke’ tells us, that there was a parfon of one of | 


his. 
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 hischurches, that had been incumbent there above fifty years 5 
| por are inftances Wanting wherein two fucceflive incumbents have 
continued for upwards of a hundred years’. Had therefore the 
 Jaft of thefe incumbents been the clerk ofa ufurper, or had been 
_ prefented by lapfe, it would have been neceflary and unavoidable 
for the patron, in cafe of a difpute, to have recurred back above a 
century, in order to have fhewn a clear title and feifin by prefen- 
|) tation and admiffion of the prior incumbent. But though, for 

thefe reafons, a limitation is highly improper with refpect only 
to the length of time ; yet, as the title of advowfons is for want 
of fome limitation, rendered more precarious than that ofany other 
hereditament, it might not perhaps be amis if a limitation ,were 
eftablifhed with refpect to the number of avoidances ; or,rather, 
_ifa limitation were compounded of the length of time and the 
number of avoidances together: for inftance, if no feifin were ad- 
- mitted to be alledged in any of thefe writs of patronage, after fixty 
_ years and three avoidances were pait. | 


Ly awrit of gare impedit, which is almoft the only real ac- 
tion that remains in common ufe, and alfo in the affife of darrein 
_ prefentment, and writ of right, the patron only, and not the 
clerk, is allowed to fue the difturber. But, by virtue of feveral 
acts of parliament’, there is one fpecies of prefentations, in which 
a remedy, to be fued in the temporal courts, is put into the hands 
of the clerks prefented, aswell as of the owners of: the advow- 
fon. I mean the prefentation to fuch benefices, a5 belong to 
Roman catholic patrons ; which, according to their feveral coun- 
ties, are vefted in and fecured to the two univerfities of this king- 
dom. And particularly by the ftatute of 12 Ann. ft.2.c. 14,§. 4. 
a new method of proceeding is provided; viz. that, befides the 
writs of quare impedit, which the univerlities as patrons are en- 
titled to bring, they, or their clerks, may be at liberty to file a 

A Teh 2. wih bill 
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bill in equity againft any perfon prefenting to-fuch livings, and ; 
difturbing their right of patronage, or his ce/fui que truf?, or any |, 
other perfon whom they have caufe to fufpect; in order to com- 
pel a difcovery of any fecret trufts, for the benefit of papifts, in |/7 
evafion of thofe laws whereby this right of advowfon is veited | 
in thofe learned bodies: and alfo (by the ftatute 11 Geo. IL.) to \j 
compela difcovery whether any grant or conveyance, faid to be 

made of fuch advowfon, were made bona fide to a proteftant |! 
purchafer, for the benefit of proteftants, and for a full confide- | 
ration ; without which requifites every fuch grant or conveyance i 
of any advowfon or avoidance is abfolutely null and void. This | 
is a particular law, and calculated for a particular purpofe: but } 

in noinitance but this does the common law permit the clerk |! 
himfelf to interfere in recovering a prefentation; of which he is | 
afterwards to have the advantage. For befides that he has (as : 
was before obferved) no temporal right in him till after inftitution \ 
and induction; and, as he therefore can fuffer no wrong, is con-! | 
fequently entitled to no remedy ; this exclufion of the clerk from 7 

being plaintiff feems alfo to arife from the very great honour and JJ 
regard, which the law pays to his facred fun@ion. For it looks . 

upon the cure of fouls as too arduous and important a tafk to be } 
eagerly foughtfor by any ferious clergyman : and therefore will — 
not permit him to contend openly at law for a charge and truft, 
which it prefumes he undertakes with diffidence. | | 


Bur when the clerk is in full poffeffion of the benefice, the 
Jaw gives him the fame pofleflory remedies to recover his _glebe, 
his rents, his tithes, and other ecclefiaftical dues, by writ of | 
entry, aflife, ejectment, debt, or trefpafs, (as the cafe. may hap- | 
pen) which it furnifhes to the owners of lay property. Yet he | 
fhall not have a writ of right, nor fuch other fimilar writs as are | 
grounded upon the mere right ; becaufe he hath notin him the 
intire fee and right': but he is intitled toa fpecial remedy called | 
a writ of yurzs utrum, which is fometimes ftiled thé parfon’s writ 


of 
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‘of right’, being thehigheft writ which he can have’. This | ies 
for a parfon or a prebendary at common law, and for a vicar by 
“ftatute 14 Edw. Il. c. 17. and is in the nature of an affife, to en- 
quire whether the tenements in queftion are frankalmoign be- 
longing to the church of the demandant, or elfe the lay fee of 
‘the tenant”. And thereby the demandant may recover lands and 
‘tenements belonging to the church, which were alicned by the 
eredeceflor ; or of which he was diffeifed ; or which were reco- 


praying in aid of the patron and ordinary; or on which any per- 
‘on has intrudéd fince the predeceflor’s death”. But fince the re- 
training ftatute of 13 Eliz. c. 10. whereby the alienation of the 
oredeceflor, or arecovery fuffered by him of the lands of the 
church, is declared to be abfolutely void, this remedy is of very 
ittle ufe, unlefs where the parfon himfelf has been deforced for 
more thantwenty years°;for the fucceflor, at any competent time 
after his acceflion to the benefice, may enter, or bring an eject- 
ment. 


k Booth. 221... nF.N. B. 48, 49. 
L F.N. B. 48. © Booth. 221. 
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Wered againft him by verdi&, confeflion, or default, without — 


i 


CHAPFER THE SEVENTEENTH. | | 


: 
Or INJURIES prockEDING FROM OR AFFECT ING|| 
a THE CROWN. - ae ly 


at 
pia 


AVING in the nine preceding chapters confidered the in: 
‘ juries, or private wrongs, that may be offered by one fub- | 
ject to another, all of which are redrefled by the command and 
authority of the king, fignified by his original writs returnable in! 
his feveral courts of juftice, which thence derive a jurifdiction of! 
examining and determining the complaint ; I proceed now to ip-! 
quire of the mode of redrefling thofe injuries to which the crown: 
itfelf is a party: which injuries are either where the crown is the: 
agereflor,and which therefore cannot without a folecifm admit of! 
the fame kind of remedy’; or elfe is the fufferer, and which then’ 
are ufually remedied by peculiar forms of procefs, appropriated to! 
the royal prerogative. In treating therefore of thefe, we will 
confider firft, the manner of redrefling thofe wrongs or injuries’ 
which a fubject may fuffer from the crown, and then of redrefling' 
thofe which the crown may receive from a fubject. >' 


| :« 
I. Tuarthe king can dono wrong, is aneceflary and fun-! 
damental principle of the Englifh conftitution: meaning only,: 
as has formerly been obferved’, that,in the firft place, whatever| 
may be amifs in the conduct of public affairs is not chargeable 
. perfofially | 


a Bro. Abr. t. petition. 12, t. prerogative. 2. b Book I, ch. 7. pag. 243-—-agG. 0 ‘ ; 
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| perfonally onthe king; nor is he, but his minifters, accountable 
for it to the people: and, fecondly, that the prerogative of the 
crown extends not to do any injury ; for, being created for the 
‘benefit of the people, it cannot be exerted to their prejudice ©. 
| Whenever therefore it happens, that, by mifinformation or inad- 
vertence,the crown hath beeninduced to invade the private nghts 
of any OF it’s fubjeéts, though no action will lie againft the fo- 
vereign *, (for who fhall command the king* ?) yet the law hath 
furnifhed the fubject with a decent and refpectful mode of re- 
\moving that invafion, by informing the king of the true ftate of 
ithe matter in difpute: and, as it prefumes that to know of an 
injury and to redre/s it are infeparable in the royal breaft, it then 
iffues as of courfe, in the king’s own name, his orders-to his 
judges to do juftice to the party aggrieved. 


(Mus diftance between the fovereign and his fubjects ‘is fach 
chat it rarely can happen, ‘that any perfonal injury can imme- 
diately and directly proceed from the prince to any private man: 
and, as it can fo feldom happen, the law in decency fuppofes that 
it never will or can happen at all; becaufe it feels itfeli incapable 
of furnifhing any adequate remedy, without infringing the dig- 
nity and deftroying the fovereignty of the royal perfon, by fet- 
tine up fome fuperior power with authority to call him to ac- 
count. Theinconveniency therefore of a mifchief that is barely 
poflible, is (as Mr. Locke has obferved*) well recompenfed by the 
peace of the public and fecurity of the government, in the per- 
fon of the chief magittrate being fet out of the reach of coer- 
cion. But injuries to the rights of property can {carcely be com- 
mitted by the crown without the intervention of it’s officers ; 
for whom the Jaw in matters of right entertains no refpect or 
delicacy, but furnifhes various methods of detecting the errors 
or mifconduét of thofe agents, by whom the king has been de- 
ceived, and induced todo a temporary injuftice. 


, 
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T #£ common law methods of obtaining pofféliion or refit 
tion fromthe crown, of either real or perfonal property, are, 1. By 
petition de droit, or petition of right, which is faid to owe it’s 7 
original to king Edward the firft®. 2. By mon/trans de droit, ma-' 
nifeftation or plea of right: both of which may be preferred o1|| 
profecuted either in the chancery or exchequer*. The former ig 
of ufe, where the king is in full poffeffion of the hereditaments 
or chattels, and the party fuggefts fuch a right as controverts the , 
title of the crown, grounded on facts difclofed in the petition| 
itfelf; in which cafe he muft be careful to ftate truly the whole! 
title of the crown, otherwife the petition fhall abate': and then’! 
upon this anfwer being endorfed or underwritten by the king,) 
fot droit fait al partie (let right be done to the party!) 2 com-' 
miffion fhall iflue to inquire of the truth of this fuggeftion*: 
after the return of which, the king’s attorney is at liberty’to’ 
plead in bar; and the merits fhall be determined upon iflue or. 
demurrer, as in fuits between fubject and fubject. Thus, ifa 
diffeifor of lands, which are holden of the crown, dies feifed | , 
without any heir, whereby the king is prima facie intitled to the. 
lands, and the poffeffion is caft on him cither by inquett of office, | 
or by act of law without any oflice found; now the diffeifee fhall, 
have remedy by petition of right, fuggefting the title of the, 
crown, and his own fuperior right before the difleifin made}, But, 
where the right of the party, as well as the right of the crowns, 
appears upon record, there the party fhall have monftrans de droits, 
which is putting in a claim of right grounded on facts already | 
acknowleged and eftablifhed, and praying the judgment of the | 
court, whether upon thofe fos the king or the fubject hath the, 
right. _ Asif, in the cafe before fuppofed, the whole fpecial mat-! 
ter is found by an inquetft of office, (as well the difleifin, as the | 
dying without any heir) the party grieved thall have monfirans de. 
droit at the common law™. But as this feldom happens and’ 

the 


H 
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the remedy by petition was extremely tedious and expenfive, that 
\by monfirans was much enlarged and rendered almoft univerfal by 
feveral ftatutes, particularly 36 Edw. II. c.13.and 2 & 3 Edw. VI. 
ic. 8. which alfo allow inquifitions of office to be traverfed or 
‘denied, wherever the right of a fubject is concerned, except in 
Javery few cafes". ‘Thefe proceedings are had in the petty bag 
office in the court of chancery: and, if upon either of them the 
3 right be determined againft the crown, the judgment is, quod 
(manus domini regis amoveantur et poffeffio reftituatur petenti, falvo 
jure domini regis® ; which latt claufe is always added to judgments. 
againit the king®, to whom no J/aches is ever imputed, and whofe 
right (till fome late ftatutes*) was never defeated by any limita- 
‘tion or length of time. And by fuch judgment the crown is in- 
{tantly out of poffeflion'; fo that there needs not the indecent in- 
terpofition of his own officers to transfer the feifin from the 
king to the party aggrieved. 


Il. Twe methods of redreffing fuch injuries as the crown 
may receive from a fubject, are, 


| 1. By fuch ufual common law adtions, as are confifent with 
the royal prerogative and dignity. As therefore the king, by rea- 
fon of his legal ubiquity, cannot be difleifed or difpofleffed of any 
real property which is once vefted in him, he can maintain no 
action which fuppofes a difpoffeffion of the plaintiff; fuch as an 
affife or an ejectment *: but he may bring a quare impedzt', which 
always fuppofes the complainant to be feifed or Hoileded of the 
advowfon: and he’ may profecute this writ, as well as every 
other, as well in the king’s bench as the common pleas, or in 
whatever court. he pleafes. So too he may bring an action of 
trefpafs for taking away his goods; but not for breaking his clofe, 
or any other injury done upon his foil or poffeffion”. It would 
be equally tedious and es to run through every minute 
Vous Ill. a [Sa he a diftinction. 
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diftindtion that might be gleaned faom our antient books with) 
regard to this matter; nor is it in any degree neceflary, as mucl]’ 
eafier and more effectual remedies are ufually obtained by fucl}y 
prerogative modes of procefs, as are peculiarly confined to the 
crown. ae ij 
} ~ fi 

9.SucH is that of inguifition or inque/? of office: which is any 
enquiry made by the king’s officer, his fheriff, coroner, or eff 
cheator, virtute officii, ov by writ to them fent for that purpofe i 
or by commiffioners {pecially appointed, concerning any matter! 
that intitles the king to the pofleflion of lands or tenements) 
goods or chattels". This is done by a jury of no determinatc§ 
"number ; being either twelve, or lefs, or more. As, to enquire) 
whether the king’s tenant for life died feifed, whereby the rey 
verfion accrues to the king: whether A, who held” immediatel : 
of the crown, died without heirs; in which cafe the lands belon 
to the king. by efcheat: whether B be attainted of treafon | 
whereby his eftate is forfeited to the crown: whether C, whe} 
has purchafed lands, be an alien ; which is another caufe of for-| 
feiture: whether D be an idiot @ nativitate; and therefore, to' 
gether with his lands, appertains to the cuitody of the king | 
and other queftions of like import, concerning both the circum! 
ftances of the tenant, and the value or identity of the lands! 
-'Thefe inquefts of office were more frequently in practices than ai 


prefent, during the continuance of the military tenures amongfi: 


us: when, upon the death of every one of the king’s tenants'| 


an inquelt of office was held, called an ingyifitio po? mortem, te 
enquire of what lands he died feifed, who was his heir, and of) 
what age, in order to intitle the king to his marriage, wardthip 
relief, primer-/eifin, or other advantages, as the circumftances oi} 
the cafe might turn out. To fuperintend and regulate thefe e1 | 
quiries the court of wards and liveries was inftituted by flatute 
39 Hen. VIil. c. 46. which was abolifhed at the reftoration 6 
king Charles the fecond, together with the opprefiive tenures 


i 


upon which it was founded. } | 
. Wir! 
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Wir regard to other matters, the inquefts of office ftill re- 
| ‘main in force, and are taken upon proper occafions; being ex- 
tended notonly to lands, but alfo to goods and chattels perfonal, 
‘) asin the cafe of wreck, treafure-trove, and the like; and cfpe- 
| cially as to forfeitures for offences. For every jury which 
') tries a man for treafon or felony, every coroner’s inqueft that fits 
‘upon a felode fe, or one killed by chancemedley, 1s, not only, 
with regard to chattels, but alfo as to real interefts, in all re- 
{pects an inqueft of office: and if they find the treafon or fclo- 
ny, or even the flight of the party accufed (though innocent) the 
‘king is thereupon, by virtue of this office found, intitled to have 
his forfeitures ; and alfo, in the cafe of chancemedley, he or his 
grantees are entitled to fuch things, by way of deodand, as have 
moved to the death of the party. 


THESE inquetts of office were devifed by law, as an authentic 
means to give the king his right by folema matter of record 5 
without which hein general can neither take, nor part from,any 
thing”. For it isa part of the liberties of England, and greatly for 
the fafety of the fubject, that the king may not enter upon or feife 


of ajury®. It is however particularly enacted by the flatute 
33 Hen. Vill. c. 20. that, in cafe of attainder for high treafon, 
the king fhall lave the forfeiture inftantly, without® any inquili- 
tion of office. And, as the king hath no title at all to any pro- 
_perty of this fort before office found, therefore by the ftatute 


of lands and tenements before office found, or returned into the 
exchequer, fhall be void. And, by the bill of rights at the re- 
volution, 1 W. & M. ft. 2.c. 2, it is declared, that all grants 
and promifes of fines and forfeitures of particular perfons before 
conviction (which is here the inqueft of office) are illegal and 
void ; which indeed was he law of the land in the reign of 
_ Edward the third’. | 

| Ti 2 WITH 
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78 Hen. Vl.c. 6.it was enacted, that all letters patent or grants 
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WTH regard to real property, if an office be found for the | 
- king, it puts him in immediate poffeffion, without the trouble of 
a formal entry, provided a fubjeétin the like cafe would have . 
had a right to enter; and the king fhall receive all the mefne or 
intermediate profits from the time that his title accrued’. As| 
on the other hand, by the articuli fuper cartas*, if the king’s | 
efcheator or fheriff feife lands into the kings hand without caufe; J 
upon taking them out of the king’s hand again, the party fhall q 
have the mefne profits reftored to him. - mt 


i 
N 


__ I order to avoid the poffeffion of the crown, acquired by the\™ 
finding of fuch office, the fubjeét may not only have his petition | 

of right, which difclofes new facts not found by the office, and \ 
his monfirans de droit, which relies on the faéts as found; but, 
alfo he may (for the moft part) ¢raverfe or deny the matter of 
fact itfelf, and put it in a courfe of trial by the common law pro- | 
cefs of the court of chancery: yet ftill,in fome fpecial cafes, a | 
he hath no remedy left but a mere petition of right’. Thefe | 
traverfes, as well as the monfirans de droit, were greatly enlarged i | 
and regulated for the benefit of the fubject, by the ftatutes be- a 
fore-mentioned, and others®. And in the traverfes thus given | 
by ftatute, which came in the place of the old petition of right, 
the party traverfing is confidered as the plaintiff; and muft there- & 


fore make out his own title, as well as impeach that of thecrown, § 


Y | 


and then fhall have judgment quod manus domini regis amovean= 


tur, ©°C. tf 
Lf 9. WHERE the crown hath unadvifedly granted any thing 


by letters patent, which ought not to be granted’, or where the 
patentee hath donean act that amounts to a forfeiture of the 4 


gr antt, | 
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grant’, the remedy torepeal the patent is by writ of fire facias 
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in chancery®. This may be brought either on the part of the 
king, in order to refume the thing granted ; or, if the grant be 
injurious to a fubject, the king is bound of right to permit him 
(upon his petition) to ufe his royal name for repealing the patent 
in a feire facias®. And {fo alfo, if upon office untruly found for 
the king, he grants the land over to another, he whois grieved 
thereby, and traverfes the office itfelf, is intitled before iffue 
joined to a /crre facias againft the patentee, in order to avoid the 
grant’. 


5 4.( AN Informationen behalf of the crown, filed in the ex- 
chequer by the king’s'attorney-: general, isa method of fuit for 
recovering money or other chattels, or for obtaining fatisfaction 
in damages for any perfonal wrong* committed in the lands or 
other poffeflions of the crown. It differs from an information 
filed in the court of king’s bench, of which we fhall treat in the 
next book; in that ¢dzs is inftituted to redrefs a private wrong, 
by which the property of the crown is affected, that is calcula- 
ted to punifh fome public wrong, or heinous mifdemefnor in the 


Iidefendant. It is groundedon no writ under feal, but merely 
on the/intimation of the king’s officer the attorney-general, who 
Hi‘° gives the court to underftand and be informed of” the matter 


in queftion; upon which the party is put to-anfwer, and trial 
is had, asin fuits between fubject and fubject. The moft ufual 
informations are thofe of intrufion and debt: intrufion for any 


i) ttefpafs committed,on the lands of the crown!, as by entering 


thereon without title, holding over after a leafe.is determined, 
taking the profits, cutting down timber, or the likgyand debe, 
upon any contract for monies due to the king, or for any forfei- 


Bjture due to the crown upon the breach of a penal ffatute. This 


| 


is mott commonrily ufed to recover forfeitures occafioned by trani- 
grefling thofe laws, which are enacted for the eftablifhment and 


: _ fupport 
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fupport of the revenue: others, which regard mere matters of}, 
police and public convenience, being ufually left to be inforced|, | 
by common informers in the gu: tam informations or actions,|§ 
of which we have formerly fpoken™.’ But after the attorney |§ 
general has informed upon the breach of a penal law, no other|/ 
information can bereceived*. There is alio an information m|| 
rem, when any goods are fuppofed to become the property of the ' 
_ crown, andno man appears to claim them, or to difpute the) 
title of the king. As antiently in the oe of treafure-trove, |, 
wrecks, waifs, and eftrays, feifed by the king’s officer for his ufe.|) 
Upon fuch feifure an information was ufually filed in the king’s | 
exchequer, and thereupon a proclamation was made for the, 
owner (if any) to come in and claim the effe@s; and at the fame, 
time there iffued a commiflion of appraifement to value the goods | 
in the officer’s hands: after the return of which, and a fecond | 
proclamation had, if no claimant appeared, the goods were fup-| | 
pofed derelict, and condemned to the ufe of the crown’. And 

when, in later times, forfeitures of the goods themfelves, as 
well as perfonal penalties on the parties, were inflicted by ad)! 
of parliament for tranfgreflions again{t the laws of the cuftoms i 
and excife, the fame procefs was adopted in order to fecure fuch | 
forfeited goods for the public ufe, though the offender himfelf 
dad efcaped the reach of juftice. he aoe tl 


5. A writ of guo warranto is in the nature of a writ of 
right for the king, againtt him who claims or ufurps any office, 
franchife, or liberty, to inquire by what authority he fupports 
his claim, in order to determine the right’. It lies alfo in cafe, 
of non-ufer or long negleét of a franchife, or mif-ufer or abufe 
of it; being a writ commanding the defendant to thew by what | 
warrant he exercifes fuch a franchife, having never had any grant’ 
of it, or having forfeited it by neglect or abufe.. This was ori- 
ginally returnable before the king’s juftices at Weftmintfier’; but' . 

| after> 
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|| afterwards only before the juftices in eyre, by virtue of the fta- 
tutes of quo warranio, 6 Bdw. loc. teand'18‘Edwi dit. 2.7 
4 but fince thofe juftices have given place to the king’s temporary 
\ commiffioners of aflife, the judges on the feveral circuits, this 
‘branch of the fatutes hath loft it’s effect *; and writs of quo 
\ warranto (if brought at all} mutt now be profecuted and deter- 
| mined before the king’sjuftices at Wettminfter. And in cafe of 
judgment for the defendant, he fhall have an allowance of his 
franchife but in cafe of judgment for the king, for that the 
party is intitled to no fuch franchife, or hath difufed or abufed 
it, the franchife is eitherfeifed into the king’s hands, to be granted 
out again to whomever he fhall pleafe ; or, if it be not fuch a 
franchife as may fubfift in the hands of the crown, there is 
merely judgment of ou/fer, to turn out the party who ufurped it*. 


Tue judgment on a writ of quo warranto (being in the na- 
|ture of a writ of right) is final and conclufive even againft the 
crown". Which, together with the len eth of it’s procefs, probably 
occafioned that difufe into which it is now fallen, and introduced 
‘amore modern method of profecution, by zuformation filed in 
the court of king’s bench by the’attorney general, in the nature 
of a writ of quo warranto, wherein the procefs is fpeedier, and 
the judgment not quite fo decifive. This is properly a criminal 
method of profecution, as well to punifh the ufurper by a fine 
for the ufurpation of the franchife, as to outft him, or feife it 
| for the crown: but hath long been applied to the mere purpofes 
‘of trying the civil right, feifing the franchife, or oufting the 
wrongful poffeffor ; the fine being nominal only. 


| ~Durine the violent proceedings that took place in the latter 
| end of the reign of king Charles the fecond, it was among other 
| things thought expedient to new-model moft of the corporation 
} towns in the kingdom; for which purpofe many of thofe bodies 
| were 
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‘were perfuaded to furrender their charters, and informations in|’ 
the nature of quo warranto were brought againft others, upon a}! 
fuppofed, or frequently a real, forfeiture of their franchifes by} 
neglect or abufe of them. And the confequence was, that the} 7 
libertiés of moft of them were feifed into the hands of the king,}/ 
who granted them frefh charters with fuch alterations as were} 
thought expedient; and, during their flate of anarchy, the crown | 
named all their magiltrates. “This exertion of power, though 
perhaps in /ummo jure it was for the moft part ftricily legal, gave 
a great and juft alarm; the new-modelling of all corporations} 
being a very large att towards eftablifhing arbitrary power:|| 
and therefore it was thought neceflary at the revolution to bridle} 
this branch of the prerogative, at leaft fo far as regarded the)’ 
metropolis, by ftatute 2 W. & M.c. 8. which enacts, that the); 
franchifes of the city of London fhall never be forfeited agai q 
for any caufe whatfoever. 


Tuts proceeding i is however now applied to the decifion of 
corporation difputes between party and patty, without any inter-. 
vention of the prerogative, by virtue of the flatute 9 Ann. c. 20, | 
which permits an information in nature of quo warranto to be) 
brought with leave of the court, at the relation of any perfon ; 
defiring to profecute the fame, (whois then ftiled the relator) | 
againit any perfon-ufurping, intruding into, or unlawfully hold- 
ing any franchife or office in any city, borough, or town corpo- | 
rate; provides for it’s fpeedy determination ; and directs that, if 
the defendant be convicted, judgment of oufter (as well as a fine) ° 
may be given againft him, and that the relator fhall pay or re! 
ceive colts according to the event of the fuit. tI 

6. THE writ of mandamus” is alfo made by the fame fatute ] 

Ann.c. 20. a moft full and effectual remedy, in the firft place, | 
_for refufal of admiflion where a perfon it intitled to an office 4 
place in any fuch corporation ; and, fecondly, for wrongful re- | 
“moval, when a perfon i is legally poflefled. Thefe are injuries, | 

for 


w See pag. 110. 
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for which though redrefs for the party interefted may be had by 


| may affect the adminiftration of juftice, this prerogative writ alfo 

iffues from the court of king’s*bench ; commanding, upon good 
\) caufe fhewn to thecourt, the party complaining to be admitted 
| or reftored to his office. _ And the ftatute requires, that a return 
be immediately made to the firft writ of mandamus ; which re- 
| turn may be pleaded to or traverfed by the profecutor, and his 
| Peet may reply, take iffue, or demur, and the fame pro- 

ceedings may be had, as if an action on the cafe had been brought 
for making a falfe return: and, after judgment obtained for the 
-profecutor, he fhall have a peremptory writ of mandamus to com- 
pel his admiffion or reftitution ; which latter (in cafe of an ac- 
tion) is effected by a writ of reftitution™. So that now the writ 
of mandamus, in cafes within this ftatute, is in the nature of an 
| adtion, and a writ of error may be had thereon’. | 


Tuts writ of mandamus may alfo be iflued, in purfuance of 
.the flatute 11 Geo. I. c. 4. in cafe within the regular time no 
 ele€tion fhall be made of the mayor or other chief officer of any 
city, borough, or town corporate, or (being made) it fhall after- 
wards become void; to require the electors to proceed to election, 
and proper courts to be held for admitting and {wearing in the 
magiftrates fo refpectively chofen. | . 


I 


“W « have now gone through the whole circle of civil injuries, 
‘and the redrefs which the laws of England have anxioully pro- 
vided for each. In which the ftudent cannot but obferve, that 
the main difficulty which attends their difcuffion arifes from 
their great variety, which is apt at our firft acquaintance to breed 
-a-confufion of ideas, and a kind of diftraction in the memory: 
_a difficulty not a little increafed by the very immethodical ar- 
“rangement, too juftly complained of in our antient writers; 
| but which will infenfibly wear away when they come to be re- 
Me Vor. Hh 4al pee Kk © confidered, 
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aflife, or other means, yet as the franchifes concern the public, and . | 


P aH 


‘Terms of art there walt unavoidably be in all {ciences ; ; the eafy } 


- furnifh one and the fame action for different wrongs, which a 


like, itis eafy to obferve how plain, perfpicuous, and fimple t 


-medy by real actions is fomewhat more complex and difficu. 


_ thofe difficulties, and retrench thofe delays, we have ee | 
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confidered, and we afé a little familiarized to thofe terms of ate. | 
in which the language of our anceftors has obfcured them. t 


conception and thorough comprehenfion of which muft de-_ 
pa upon frequent ufe: and, the more fwbdivided any branch of | 
{cience is, the more terms muft be ufed to exprefs the nature of | 
their feveral fubdivifions, and mark out with fufficient precifion 
the ideas they are meant to convey. ‘This difficulty therefore, | 
however great it may appear at firft view, ‘will fhrink to nothing: | 
upon a nearer approach ; and berather advantageous than of any 
differvice, by imprinting a clear and diftinct notion of the natur 
of thefe feveral remedies. And, fuch as it is, it arifes princ 
pally from the excellence of our Englifh laws; which adapt the 
redrefs exaétly to the circumftances of the injury, and do n 


impoflible to be brought within one and the fame defeription 
whereby every man knows what fatisfaction he is entitled to e3 
pect from the courts ofjuitice, and as little as pofli ible is left 

the breaft of the judges, whom the law appoints to adminifters| 
and not to prefcribe the remedy. And I may venture to affirr 
that there is hardly a poflible injury, that can be offered either ta 
the perfon or property of another, for which the party injur 
may not find a remedial writ, conceived in fuch terms as are pr 
perly adapted to his own particular ea ae ee y 


Iw the feveral per fonal ations which we have curforily ex- 
plained, as debt, trefpafs, detinue,. action on the cafe, and tl 


remedy is, as chalked out by the antient common law. _ In rea 
actions for the recovery of landed and other permanent property, 
as the right is more intricate, the feodal or rather Norman r 


and attended with fome delays. And fince, in order to obviate / 
the rights of real. property to be drawn into queftion in mixe 


or perfonal {uits, we are it muft be owned) Sener to have re- ' 
courfe | 
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 courfe to fuch arbitrary fictions and expedients, that unlefs we 
_ hadwdéveloped their principles, and traced out their progrefs 
_andhiftory, our prefent fyftem of remedial jurifprudence (in 
- refpect of landed property) would appear the moft intricate 
and unnatural, that ever was adopted by a free and enlightened 
_ people. ; | 


~ 


Bor this intricacy of our legal procefs will be found, when 


attentively confidered, to be one of thofe troublefome, but not 


dangerous, evils which have their root in the frame of our confti- 
tution, and which therefore can never be cured, without hazard- 
ing every thing that is dear to us. In abfolute governments, when 


| new arrangements of property and a eradual change of manners 
have deftroyed the original ideas, on which the laws were devifed. 


and eftablifhed, the prince by his edict may promulge anew 


- codes more fuited to the prefent emergencies. But when laws. 


are to be framed by popular aflemblies, even of the reprefenta- 
tive kind, it is too Herculean a taf to begin the work of legif- 


| lation afrefh, and extract a new fyftem from the difcordant Opi- 
‘nions of more than five hundred counfellors. A finglelegiflator 


or anenterprizing fovercign, a Solon or Lycurgus, a Juftinian or. 
a Frederick, may at any time form a concife, and perhaps an 
uniform, plan of juftice ; and evil betide that prefumptuous fub- 


| ject who queitions it’s witdom or utility. But who, that is ac- 


quainted with the difficulty of new-modelling any branch of our 
fiatute laws (tho’ relating but to roads or to parifh-fettlements) 
‘will conceive it ever feafible to alter any fundamental point of the 
‘common law, with all it’s appendages and confequents, and fet, 
-up another rule in it’s ftead? When therefore, by the gradual in- 
"fluence of foreign trade and domeftic tranquillity, the {pirit of our 
military tenures began to decay, and at length the whole ftruc- 
ture was removed, the judges quickly perceived that the forms 
and delays of the old feodal actions, (guarded with their feveral 
outworks of effoins, vouchers, aid-prayers, and a hundred other 
formidable intrenchments) were ill-fuited to that more fimple 
and commercial mode of property which fucceeded the former, 
Kk a ? and, 
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> 7: ' ; 
Cer att a eer 


ig 


‘known and underftgod, they in general anfwer the purpofe of | 
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and required a more fpeedy decifion of right, to facilitate ex- |) 
change andalienation. Yet they wifely avoided folicitin® any |; 


great legiflative revolution in the old eftablifhed forms, which }! 


might have been productive of confequences more numerous and || 


extenfive than the moft penetrating genius could forefee ; but left |, 
them as they were, to languifh in obfcurity and oblivion,and en- i 
deavoured by a feriesof minute contrivances to accommodate fuch 
perfonal actions, as were then in ufe, to allthe moft ufeful purpo- |) 
fes of remedial juftice: and where, through the dread of inno- 
vation, they helitated at going fo far as perhaps their good fenfe |, 


would have prompted them, they left an opening for the more || 


liberal and enterprizing judges, who have fate in our courts of |F 


equity, to fhew them their error by fupplying the omiffions of | 


the courts of law. And, fince the new expedients have been) 
refined by the pradfice of more than a century,andare fufficiently | 


doing {peedy and fubftantial juftice, much better than could now | 
be effected by any great fundamental alterations. The only dif- | 
ficulty that attends them arifes fromtheir fi@tions and circuities, | 
but, when once we have difcovered the proper clew, that laby-_ 
rinth is cafily pervaded. We inherit an old Gothic caftle, erected 
in the days of chivalry, but fitted up for a modern inhabitant. | 
The moated ramparts, the embattled towers, and the trophied | 
halls, are magnificent and venerable, but ufelefs. The inferior | 
apartments, now converted into rooms of convenience, are chear- 


ful and commodious, though their approaches are winding and | 
difficult. 2 : 


Iw this part of our difquifitions I however thought it my duty | 


to unfold, as far as intelligibly I could, the nature of thefe real | 


actions, as well as Of perfonal remedies. And this ‘not only be- | 
caufe they are ftill in force, fill the law of the land, though | 


i 
| 


obfolete and difufed; and may perhaps, in their turn, be here- | 


after with fome neceflary corrections called out again into com- 


-mon ufe; but alfo becaufe,as a fenfible writer has well obferved’, 


“ whoever 


z Hawk, Abr, Co, Litt. pref. 
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‘whoever confiders how great a coherence there is between the 

feveral parts of the law, and how much the reafon of one 
‘ cafe opens and depends upon that of another, will I prefume 

be far from thinking any of the old learning ufelefs, which 
¢ will fo much conduce to the perfett underftanding of the mo- 
« dern.” And befides I fhould have done great injuftice to the 
ounders of our legal conftitution, had [led the ftudent to ima- 
rine, that the remedial initruments of our law were originally 
‘ontrived i in fo complicated a form, as we now prefent them to 
tis view: had I, forinftance, intirely pafled over the direct and 
/bvious remedies by affifes and writs of entry, and only laid be- 
ore him the modern method of profecuting a writ of ejectment. 


* 
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CHAPTER THE EIGHTEENTH. 


Or rar PURSUIT or REMEDIES by ACTION 
AND, FIRST, or THE ORIGINAL WRIT. 


FAVING, under the head of redrefs by /uit in courts, pointes 


C i out in the preceding pages, in the firft place, the natur, 


and feveral /pecies of courts of juftice, wherein remedies are ad} 


miniftred for all forts of private wrongs; and, in the fecon 
place, fhewn to which of thefe courts in particular application 


muft be made for redrefs, according to the diftinétion of inj. 
ries, or in other words, what wrongs are cognizable by one court, 
and what by another; I proceeded under the title of injurie! 
cognizable by the courts of common law, to define and explain th, 
{pecifical remedies by action, provided for every poffible degre; 
of wrong or injury; as well fuch remedies as are dormant am. 
out of ufe, as thofe which arein every days practice, appre 
hending that the reafon of the one could never be clearly com| 
prehended, without fome acquaintance with the other: and, | 
am now, in the laft place, to examine the manner in which the : 
feveral remedies are purfued and applied, by ation in the court, 
-ofcommon law; to whichI fhall afterwards fubjoin a brief ac 
a 


count of the proceedings in courts of equity. 


ri 


: i ; ¢ 
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Iw treating of remedies by action at common law, I fhall 
confine myfelf to the modern method of practice in our courts. of 
udicature. For, though! thought it neceflary to throw out a 
ew obfervations on the nature of real actions, however at pre- 


ent difufed, in order to demonftrate the coherence and unifor- 
ity of our legal conftitution, and that there was no injury fo 
WbAinate and inveterate, but which might in the end be eradi- 
ated by fome or other of thofe remedial writs; yet it would be 
00 irkfome a tafk to perplex both my readers and myfelf with 
Ixplaining all the rules of proceeding in thefe obfolete aétions 3 
ivhich are frequently niere pofitive eftablifhments, the forma ef 
Weura judicit, and conduce very little to illuftrate the reafon and 
Jundamental grounds of the law. Wherever I apprehend they 
nay at all conduce to this end, [fhall endeavour to hint at them 
Jocidentally. 


| War therefore the fiudent may expect in this and the fuc- 
Needing chapters, is an account of the method of proceeding in 
nd profecuting a {uit upon any of the perfonal writs we have 
fore fpoken of, in the court of common pleas at Weftminfter ; 
Nhat being the court originally conftituted for the profecution of 
Pil civil actions. Itistrue that the courts of king’s bench and 
ixchequer, in order, without intrenching upon antient forms, to 
}xtend their remedial influence to the neceffities of modern times, 
jtave now obtained a concurrent jurifdiction and cognizance of 
Hivil fuits: but, as caufes are therein conducted by much the 
ame advocates and attorneys, and the feveral courts and their 
ludges have an entire communication with each other, the me- 
hods and forms of proceeding are in all material refpects the 
ame in all of them. | So that, in giving an abftraét or hiftory * 
of the progrefs of a fuit through the court of common pleas, we 

fhall 


-aIn deducing this hiftory the ftudent from experience and attendance on the 
Jul not expe authorities to be conftantly courts. The compiler muft therefore be 
lJited; as practical knowlege is not fo much frequently obliged to rely upon his own 
-o be learned fromany books of law, as obfervations ; which in general he hath been 
| :, ftudious 
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fhall at the fame time give a general account of the proceedings. 
of the other two courts; taking notice however of any confider | 
able difference in the een practice of each. And the fame ab} 
ftra& will moreover afford us fome general idea of the condudl it 
of a caufe in the inferior courts of common law, thofe in “cities, 
and boroughs, orin the court-baron, or hundred, or county court j| 
all which conform (as near as may be) to the example of the. 
fuperior tribunals, to which their caufes may probably be, in, 


fome ftage or other, removed. 
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Tue moft natural and perfpicuous way of confidering the fubs 
ject before us, will be (I apprehend) to purfue it in the order and |) 
method wherein the proceedings themfelves follow each other; 
rather than to diftraét and fubdivide it by any more logical ana-, 
lyfis. The general therefore and orderly parts of afuit are thefe; 
i. The original writ: 2. The procefs: 3. The pleadings: 4. The. 
iffue or demurrer: , 5. The trial: 6. The judgment, ia it’s 
incidents: 7. The proceedings in nature of appeals: 8. Th t 


execution. 


Firs, then, of the original, or original writ; which is ihe 
beginning or foundation’ of the fuit. Whena Edis hath recei- 
ved an injury, and thinks it worth his while to demand a fatis- 
faction for it, he is to confider with himfelf, or take advice, what, 
redrefs the law has given for that injury ; and thereupon is to 


* 


ftudious to avoid, where thofe of any other 
might be had. To accompany and illuftrate 
thefe remarks, fuch gentlemen as are de- 
figned for the profeffion will find- it neced- 
fary to perufe the books of entries, antient 
and modern ; which are tranfcripts of pro- 
-ceedings that have been had in fome par- 
ticular ations. A book or two of techni- 
cal learning will alfo be found very conve- 


nient ; from which a man of a liberal edu-: 


cation and tolerable underftanding may 
glean pro re nata_as much as is fufficient for 


his purpofe. Thefe books of ie as they 


‘ingenious manner. 


make | 


are called, are all pretty much on a level, in 
point of compofition and folid inftrudti mn 
fo that that which bears the lateft editt 

is ufually-the beft. But Gilbert's hifory a iy 
prattice of the court of common pleas is a bool I) 
of a very different ftamp : and though vg 
the reft of his pofthumons works) it has fuf- 
fered moft grofsly by ignorant or carelefi 


‘tranfcribers, yet it has traced out the reafon. 


of many parts of our modern prattice, from, 
the feodal inftitutions and the primitive cae 
ftruétion of our courts, in a moft clear and 


nn RTE 


tice, for that particular fpecific remedy which he is determ 
Jor mt: ed to purfue. As, for money due on bond, an anaes of 
debt; for goods detained without force, an action of detinue or 
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make application or fuit to the crown, the fountain of all jul 
ine ed 


frover; or, if taken with force, an action of Meigs ut et armis 
or, to try ithe title of lands, a writ of. entry OY action of trefpafi 
in ejeciment; or, for any confequential injury received, a feria 
action on the cafe. To this end he is to fue out, or ee by 
pigg the ftated fees, an orzginal or original writ, from the court 
of chancery, which is the ee jupitiae, the fon or mint of 


e 

3 
a 
> 


tory letter from the king in parchment, fcaled with his great 
feal®, and directed to the fheriff of the county wherein the in- 
jury is committed or fuppofed fo to be, requiring him to com- 
mand the wrongdoer or party accufed, either to do juttice to the 
complainant, or elfe to appearin court, and anfwer the accufa- 


tion againft him. Whatever the fheriff does in purfuance of this 


rit, he muft return or certify to the court of common pleas, 
together with the writ itfelf: which is the foundation of the 
jurifdiction of that court, being the king’s warrant-for the judges 


| Eo proceed to the determination of the caufe. Forit was a maxim 


introduced by the Normans, that there fhould be no proceedings 
in common pleas before the king’s juftices without his original 
Wwrit ; becaufe they held it unfit that thofe juftices, being ‘only 


ithe Pabiitates of the crown, fhould take cognizance OF any thing 


ut what was thus ex nee referred to their judement®. How- 
ver, in fmall actions, below the value of for ty fhillings, which 
re brought in the court-baron or county court, no royal writ 
s neceflary: but the foundation of fuch fuits continues to be (as 


in the times of the Saxons) not by original writ, but by plaint 4; 


that is, by a private memorial tendered in opencourt to the judge, 


awherein the-party injured fets forth his caufe of action : and the 


judge is bound of common right to adminifter juftice therein, 


Wwithout any {pecial mandate from the king. Now indeed even 
fe Vor. | Le ) the. 


> Gericke! 2. c. 34. 


jnftice,-wherein all the king’s writs are framed. It is a manda-— 


 b Finch. L237, d Mirr. c, 2 §. 3. ON ah : 
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the royal writs are held to be demandable of common right, on ‘I 


paying the ufual fees: for any delay in the granting them, or a 
fetting an unufual or exorbitant price upon them, would-be a| 
breach of magna carta, c. 29, “ nul vendemus, nulli negabimus, | 


© aut differemus juftitiam vel rectum.” 


i 
} 


ORIGINAL writs are either optional or peremptory; oY in | 
the language of our law, they are either a praecipe, or aa fi tefe-|, 
cerit fecurum®. The praecipe is in the alternative, commanding || 
the defendant to do the thing required, or fhew the reafon where- i 
fore he hath not done it’. ‘The ufe of this writ is where fome- 
thing certain is demanded by the plaintiff, which is in the power) 
of the defendant himfelf to perform; as, to reftore the poffet-, 
fion of land, to pay a certain liquidated debt, to perform a fpe-.} 

' cific covenant, to render an account, and the like: in all which. 
cafes the writ is drawn up in the form of a praecipe or command, 
to do thus or thew caufe to the contrary ; giving the defendant’ 

his choice, to redrefs the injury or ftand the fuit. The other’ 

_ fpecies of original writs is called afi fecerst fe fecurum, from the 
words of the writ; which directs the theriff to caufe the defen-' 

. dant to appear in court, without any option given him, provided: 
the plaintiff gives the sheriff fecurity effe@tually to profecute his) 
claim®. This writ is in ufe, where nothing is fpecifically de-) 
manded, but only a fatisfaction in general ; to obtain which andi 
minifter complete redrefs, the intervention of fome judicature is‘ 

“» neceflary. Such are writs of trefpafs, or on the cafe, whereim | 
no debt or other fpecific thing is fued for in certain, but only 

- damages to be affefled by a jury. For this end the defendantis’ 

immediately called upon to appear in court, provided the plain-| 

- tiff gives good fecurity of profecuting his claim. Both fpecies’ 

of writs are ée/fe’d, or witnefled, in the king’s own name; “ wit-| 

“ nefs ourfelf at Weftminfter,” or wherever the chancery may| 

be held. 3 | 1% ' 
in | Tue 


e Finch. L. 257. Ps g Append, N®, Il. §. 3, 
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Tue fecurity here fpoken of, to be given by the plain for 
)profecuting his claim, iscommon to both writs, though it gives 
Jdenomination only to the latter. The whole of it is at prefent 
) become a’ mere matter of form; and John Doe and Richard Roe 
are always returned as the fandine pledges for this pur pote. The 
Jantient ufe of therm was to anfwer for the plaintiff’; who in cafe 
he brought an action without caufe, or failed in the profecution 
ofit when brought, was liable toan amercement from the crown 
for raifing a falfe accufation ; and fo the form of the judgment 
Rill is’, In like manner as by the Gothic conftitutions no per- 
fon was permitted to lay acomplaint againft another, ** nifi_fub 
«<. fcriptura aut fpecificatione trium teftium, quod actionem vellet per=— 
WS fequi':” and, as by the laws of Sancho I, king of Portugal, 


damages were given againft a plaintiff who profecuted a ground 
lefs agion® ° . 


y *T ue day, onwhich the defendant is ordered to appear in 
Scourt, and on which the fheriffis to bring in the writ and report 
how far he has obeyed it, is called the return of the writ; it 
being then returned by him to the king’s juftices at Weffmintter. 
And it is always made returnable at the diftance of at leaft fifteen. 
cays from the date or fe/fe, that the defendant may have time to 
come upto Weftminfter, even from the moft remote parts of the 
| Kingdom ; ; and upon fome day in one of the four ferms, in which 
| ithe court fits for the difpatch of bufinefs. 


| 
} 


__ Tuese terms are fuppofed by Mr Selden’ to have been in- 
i ftituted by William the conqueror: but fir Henry Spelman hath: 
clearly and learnedly fhewn, that ey were gradually formed 
from the canonical coniftitutions of the church ; being indeed no 
y other than thofe leifure feafons of the year, aitich were not oc- 
| cupied by the great feftivals or fafts, or which were not liable to 
the general avocations of rural bufinefs. *Throughout all chrif- 
| ‘wl 2 tendom,, 


‘h Finch. L. 189.252. k Mod. Un, Hift. xxii. 45. ye ett eae Hi 
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tendom, in very early times, the whole year was one continual f. 
term for hearing and deciding caufes. Wor the chriftian magi. |9 
' trates, to diftinguith themfelves from the heathens, who were | 
extremely fuperftitious in the obfervation of their dies fafli et ne- | 9 
jaf, went into acontrary extreme, and adminiftred juftice wp- |i 
on alldays alike, Tillat length the church interpofed and exe |} 
empted certain holy feafons from being profaned by the tumule }! 
of forenfic litigations. _ As, particularly, the time of advent and ( 
chriflmas, which gave rife to the winter vacation; the time of |f 
jent and eafter, which created that in the ipring ; the time of |) 
penteco, which produced the third; and the long vacation, | 
between midfummer and michaelmas, which was allowed for) 
the hay time and harveft. All fundays alfo, and fome peculiar fef- | 
tivals, as the days of the purification, afcenfion and fome others, | 
were included in the fame prohibition; which was eftablithed y 
by a canon of the church, 4. D..517. and was fortified by an i 
imperial conftitution of the younger: Theodofius, comprized ‘in’ 


the Theodofian code”. 


A¥TERWARDS, when our own legal conftitution came to be 
fettled, the commencement and duration of our law-termhs were | 
appointed with an eye to thofe canonical prohibitions 3 and it was | 
ordered by the laws of king Edward the confefior’, . that from | 
advent to the octave of the epiphany, from Jeptuagefima to the 
octave of eafter, from the afcenfion to the o¢tave of pentecoflt, | 
and from three in the afternoon of all faturdays till monday’ 
morning, the peace of God and of holy church fhall be’ k@ 
throughout all the kingdom. And fo extravagant was afterwa 


_the regard that was paid to thefe holy times, that though ' 
author of the mirror® mentions onl 


| y one vacation of any con 
derable length, containing the mo 


nths of Augué and Septem.’ 
_ ber, yet Britton is exprefs”, that in the reign of king Edward the | 
firft no fecular plea could be held, nor any man fworn on ‘the | 


evanges | 


_m Spelman of the terms. > 
n ¢. 3. de temporibus et diebus pacis, 


evangelifts’, in the times of advent, lent, pentecoft, harveft and 
iivintage, the days of the great licanies, and all folemn feftivals. 
But he adds, that the bifhops and prelates did neverthelefs grant 
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difpenfations, (of which many are preferved in Rymer’s foedera 
of the time of king Henry the third) that aflifes and juries might 
be taken in fome of thefe holy feafons upon reafonable occa- 
fions. And foon afterwards a general difpenfation was eftablifhed 
in parliament, by ftatute Weltm. 1. 3 Edw. I. c. 51. which de- 


<: all men at all times, when need {hall be, by the aflent of all 
« the prelates it was provided, that aflifes of novel diffeikn mort 
«< d? anceffor, and darrein prejentment thould be taken in advent, 
* feptuagefima, and lent, even as well as inquefts may be taken ; 
© and that at the fpecial requeft of the king to the bifhops.” ‘The 
portions of time, that were not included within thefe prohibited 


ieafons, fell naturally into a fourfold divifion ; and, from fome 


feftival or faint’s day that immediately preceded their commence- 
‘ment, were denominated the terms of St Hilary, of Eafter, of 
the holy Trinity, and of St Michael: which terms have been 


} fince regulated and abbreviated by feveral acts of parliament ; 
| particularly Trinity term by ftatute 32 Hen. Vill.c. 2. and Mi- 


chaelmas term by ftatute 16 Car. I.c. 6. and again by ftatute 
24 Geo. ll.c. 48. 


Tuerearein each df thefe terms flateddays called days in dant, 
dies in banco; that is, days of appearance in the court of com- 
mon pleas, called ufually bancum or commune bancum, to diftin- 
| guith it from bancum regis or the court of king’s bench. They 
‘are generally. at the diftance of about a week from each other, 
and regulated ‘by fome feftival of the church. On fome one of 
thefe days in bank all original writs muft be made returnable ; 


) and therefore they are gencrally calléd the returns of that term ; 


whereof every term has more or lefs, faid by the mirror’ to have 
been originally fixed by king Alfred, but certainly fettled as early 
| asthe ftatute of 51 Henry IJ. .2. But though many of the 


q Sce pag. 58. gecg §. 108, 


clares, that ‘‘ forafmuch as it is great charity to: do right unto | 


Fe return | 
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return days are fixed upon fundays, yet the court never fits to |/ 
receive thefe returns till the monday after *: and therefore no | 
proceedings can be had, or judgment can be given, or fuppofed |} 
to be given on the funday*. 


Tue firft return in every term is, properly {peaking, the firft |) 
day in that term; as, for inftance, the o€tave of St Hilary, or |’ 
the eighth day inclufive after the feaft of that faint ; which fall- 
ing on the thirteenth of January, the octave therefore or firft day || 

-of Hilary term is the twentieth of January. And thereon the || 
court fits to take efforgns, or excufes for fuch as do not appear ac> | 
cording to the fummons of the writ: wherefore this is ufually | § 
called the effvign day of the term. But the perfon fummoned has 
three days of grace, beyond the return of the writ, in which to | 
make his appearance; and if he appears on the fourth day in-- 

clufive, the gvarto die pof?, it is fufficient. For our fturdy ans 
ceftors held it beneath the condition of a freeman to be obliged 
to appear, or to do any other act, at the precife time appointed 
orrequired. The feodal law therefore always allowed three dif 

tinct days of citation, before the defendant was adjudged contu- l 
macious for not appearing" : preferving in this ref{pect the Ger- ] 
man cuftom, of which Tacitus thus fpeaks”, © illud ex libertate ! 

** vitium, quod non _fimul nec Juffi conveniunt; Jed et alter et tertius 
“ dies cunlatione coéuntium abfumtur.’ Anda fimilar indulgence 


prevailed in the Gothic conftitution : “ iMud enim nimiae liberta 
GE 


715 | 
indicium, conceffa toties impunitas non parendi ; nec enim trinis fue 
“ dicu confeffibus poenam perditae caufae contumax meruit®”? There. | 
fore, at the beginning of each term, the court does not fit for ; 
difpatch of bufinefs tili the fourth day, as in Hilary term on the \ 


twenty third of January, and in Trinity term, by ftatute| 


22Hen. Vill. c. 27. not till. the jixth day; which is therefore ! 


ufually called and fet down in the almanacs as the firkt day of the | 
ter Hl | jl 
s Regiftr. 19. Salk. 627. 6 Mod. 2¥0. 


t 1 Jon. 156. Swann & Broome. B R. 
Mich. 5. Geog III. et in Dom. Proc. 1766. 


u Feud. oa. t 2k 
w de mor. Gernz. c. 11. 
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CHAPTER THE NINETEENTH. 


é 


Or PROCESS. 


original, is called the procefs ; being the means of com- 
Ipelling the defendant to appear in court. This is fometimes called 
J original procefs, being founded upon the original writ ; and alfo 
to diftinguith it from me/ne or intermediate procels, which iffues, 
} pending the fuit, upon fome collateral interlocutory matter} as to 
}fammon juries, witneffes, and the like*. Me/ne procefs is alfo 
fometimes put in contradiftinction to final procefs, or procefs of 


| evecution; and then it fignifies all fuch procefs as intervenes be- 
tween the beginning and end of a {uit. 


| 
| 
| 
) 
| 


taken by the law to compel a compliance with the original writ 
} of which the primary ftep is by giving the party notice to obey 
Jit. This notice is given upon all real araecipes, and alfo upon all 
} perfonal writs for injuries not againft the peace, by /ummons; 
| which is a warning to appear in court at the return of the ori- 
ginal writ, given to the defendant by two of the fheriff’s mef- 


perfonal citation, in jus vocando*. This warning on the land is 
; given 


@ Fitch. L. 436; 7 © © fia. Avil 
b Ibid, 344. 35%. 


he next ftep for carrying on the fuit, after fuing out the 


But procefs, as we are now to confider it, is the method 


| fengers called fummoners, cither in perfon or left at his honfe or ~ 
Jand®: in like manner as in the civil law the firft procefs is by 
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given, in real actions, by erecting a white ftick or wand on the|| 
defendant’s grounds‘; (which ftick or wand among the northern |) 
nations is called the baculis nunciatorius®) and by fratute 31 Eliz.|: 
c. 3. the notice muft alfo be proclaimed on fome funday before a 
. the door of the parith church. | ; a) 


Ir the defendant difobeys this verbal monition, the next pro-| | 
cefs is by writ of attachment, or pone, {fo called from the werds} 
of the writ, < pone per vadium et falvos plegios, put by gage ahd} 
Biaic pease A. B. the defendant, &c.” This is a writ, not if| 
fuing out of chancery, but out of the court of common pleas, | i 
being grounded on the non- -appearance of the defendant at the}™ 
return ae the original writ; and thereby the fheriffis commanded |) 
to attach him, by tateine gage, that is, certain of his goods, ' 
which he fhall forfeit if he doth not appear®; or by making him | 
find /afe pledges or fureties, who fhall be amerced in cafe o his 
non-appearance®. ‘This is alfo the firft and immedjate proces, | | 
without any previous fummons, upon actions of trefpafs uz et) 
armis, or for other injuries, which though not forcible are yet | 
trefpafles againit the peace, as deceit and “confpiracy'; where the | 
violence of the wrong requires a more fpeedy remedy, and | 
therefore the original writ commands the sight to be at Once | 
attached, without any precedent warning“. | - 


\ 


+ 


Tr, after attachment, the defendant neglects to appear, he not : 
only forfeits this fecurity, but is moreover to be farther com: } 
pelled by writ of diftringas', or diftre/s, infinite ; which is a fub- | 
fequent procefs iffuing from the court of common pleas, com= 
manding the fheriff to diftrein the defendant from time to time | | 
and continually afterwards, by taking his.goods and the profits 
of his lands, which He forfeits to the king if he doth not appear me 


& Dalt. of ther. c. gr. i Finch. L. 205. 352. 

@ Stienh. de jure Sueon. J. x. 6.6. k Append. N°. II. §. 1. 
£ Append. N°. III. §. ze 1 Append. N°. Ill. §. a. 
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In like manner as by the civil law, if the defendant abfconds, fo 
|) that the citation is of no effect, “ mittitur adverfarius in pall elfio- 


n 599 


“ nem bonorum ejus”. 


: A ND here by the common, as well as the civil, law the pro- 
cefs ended in-cafe of injuries without force: the defendant, if 
he had any fubftance, being gradually ftripped of it all by re- 
'peated diftrefies, till he rendered obedience.to the king’s writ 3 
and, if he had no fubftance, the law held him incapable-of | 
making fatistaction, and therefore looked upon all farther procefs 
asnugatory. And befides, upon feodal principles, the perfon of 
fa feudatory, was not liable to be attached for injuries merely civil 
left'thereby his lord fhould be deprived of his perfonal fervices. 
But, in cafes of injury, accompanied with force, the law, to 
punifh the breach ‘or the peace and prevent it’s difturbance for 
| the future, provided alfo a procefs againit the defendant’s perfon, 
i cafe he neglected to appear upon the f former procefs of attach- 
ment, or had no fabitance. whereby to be attached ; fubjecting 
| his body to imprifonmentdgy the writ of capras ad rejuonclenchane : 
But thisammunity of the defendant? S Paton: in cafe of peace- 
| ae though fraudulent injuries, producing great contempt of the 
law in indigent wrongdoers, a capias was alfo allowed, to arreft 
| the perfon, in actions of account, though no breach of the peace 
be fuggelted, by the ftatutes of Marlbridge, 52 Hen. Ill. c. 23. 
| 


and Weitm. 2, 13 Edw. I.c.11.in actions of debt, and detinue, by, 
ftatute 25 Edw. Ul.-c. 17. and in all aGions on the cafe, by 
ftatute 19 Hen. VII. c:9. Before which laft ftatute a practice had 
been introduced of commencing the fuit by bringing an original 
writ.of tr efpals quare claufum fregit, for breaking | the plaintiffs 
clofe, vi ef armis ; which by the old common by iubjeéted, the’ 
defendants perfon to be arrefted by writ of capias : and then af- - 
| terwards, by connivance of the court, the plaintiff might pro- 

: ceed to profecute for any other lefs forcible injury. This 5 prac- 
tice (through cuftom rather than neceflity, and for faving fome 
trouble and expenfe, in fing out a fpecial original adapted | to the, 


eee oe 
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~ 
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pnitblas injury) ftill continues in almoft all cafes, except. in} 
actions of debt; though now, by virtue of the ftatutes above)” 
cited and pets a capias might be had upon almoft every {pecies | 
of San atl : i 


Ir therefore the defendant being fammonedor attached makes | 
default, and neglects to appear; or if the fheriff returns a mbil, | | 
or that the defendant hath nothing whereby he may be fummon- 
ed, attached, or diftreined; the capias now ufually iffues’, being | 
-awrit commanding the theriff to take the body of the defend: 
ant if he may be repel in his bailiwick or county, and him I 
fafely to keep, fo.that he may have him in court on the day of : 
the return, to anfwer to the plaintiff of a plea of debt, or tref- | 
pals, &c, asthe cafe may be. This writ, and all others fable. | 
quent to the original writ, not iffluing out of chancery but from 
the court into which the original was returnable, and being \ 
grounded on what has pafied in that court in confequence of the 
fheriff’s return, are called judicial, not original, writs ; they iffue , 
under the private feal of that court, amd not under the great feal ( 
of England ; and are ée/fe’d, not in the king’s name, 'but in that . A 
of aes chief juftice only. And thefe feveral writs being grounded | { 
on the theriff’s return, muft refpectively bear date the fame day 1 
on which the writ immediately preceding wasreturnable, > _ 4 


; Tus isthe regular and orderly nethoaane procefs, But it | 
~ is now ufual in practice, to fue out the capias in the firit inftance, | 
upon afuppofed return of the fheriff ; efpecially if it be fufpected 
that the defendant, upon notice of the achon, willabfcond : and | 
afterwards a fictitious original i is drawn up, with a proper return | 
thereupon, in order to give the proceedings a colour of. regula. 
rity. When this capias is delivered to the therff, he by his un- . 
der-fheriff grants a warrant to his inferior officers, or bailiffs, to 
execute it on the defendant. And, if the fheriff of Oxfordthire 
(in which county the injury is fuppofed to be committed and the | 


qrnont is laid) cannot find the defendant in his jurifdiction, . he. 
, se 


p Append. N°. III. §. 2. 
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\returnsthat he is not’ found, non eft inventus, in. his bailiwick: 
whereupon another writ iflues, called a teflatum capias*, di- 
reéted to the fheriffofthe county where the defendant is fup- 
) pofed to refide, as of Berkthire, reciting the former writ, and 
that it is te/fified, teffatum eft, that the defendant lurks or wanders 
Jin his bailiwick, wherefore he is commanded to take him, as in 
\theformer capias. But herealfo, when the action is brought in 
one county and the defendant hives in another, it is ufual, for 
faving trouble, time, and expenfe, to make out a teflatum capeas 
at the firft ; fuppofing not only an original, but alfo a former ca- 
pias, to have been granted, which in fact never was. And this 
‘fiction, being beneficial to all parties, is readily acquiefced in and 
‘is now become the fettled practice; being one among many in- 
‘fiances to illuftrate that maxim of law, that im ficlione juris con- 


Wee aequitas. : 


Bur wherea defendant abfconds, and the plaintiff would — 
proceed to an outlawry againit him, an original writ muft then 
be fued out regularly, and after that acapias.. And if the fheritf 
cannot find the defendant upon the firft writ of capias, and re- 
| turns a nomwe/? inventus, there iffues out an alias writ, and after 
that a pluries, to the fame effect as the former’: only after 
thefe words “ wecommand you,” this claufe isinferted, “* as 
i we have formerl,”’ or, *¢ as we have offet, commanded you; 
| 


“¢ ficut alias,” or, “ ficut pluries, praecepimus.” And if a non eff in- 
‘ventus is returned upon all of them, then a writ of exigent or 
exigi facias may be faed out’, which requires the fheriff to 
‘caufe the defendant to be proclaimed, required, or exacted, in 
‘five county courts fucceilively, to render himfelf; and, if he does, 
‘then ‘to take him, as in a capias: but if he does not appear, 
andisreturned quinto exatus, he thall then be outlawed by the 
coroners of the county. Alfo by ftatutes 6 Hen. VII. c. 4. and 
31 Eliz. c. 3. whether the defendant dwells within the fame or 
another county than that wherein the exigent is {ued out, a writ 
| i »~Mm2 3 , of 
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of proclamation’ fhall iffve out at the fame time with the exigent 1, 
commanding the theriff, of the county, wherein the: defendant|| 
dwells,to make three proclamations thereof in places the moit no-| 
torious, and moft likely to come te his knowledge, a month be- 
fore the outlawry fhall take place. Such outlawry is putting al| 
man out of the protection of the law, fo that he is incapable tol! 
bring any action for redrefy of injuries; and it is alfo attended|| 
with a forfeiture of -all one’s goods and chattels to the king,| 
And therefore, till fome’ time after the conqueit, no man could 


be outlawed but for felony ; but in Braéton’s time, and fome-| 
what earlier, procefs of outlawry was ordained to lie in all ac 
tions for trefpafles vi et arms”, And fince, by a variety of fta-|| 
tutes (the fame which allow the writ of capias before-mentioned)|’ 
procets of outlawry doth ‘lie in- divers actions that are merely 
civil ; provided they be commenced by original and not»by bill."| 
Mrafter outlawry thedefendant appears publicly, hemay be.arrefted | 
by a writ of capias utlagatum*, and committed till the outlawry | 
be reverfed. Which reverfal may be had by the defendant’s ap- : 
pearing perfonally in court (and in the king’s bench without any | 
perfonal appearance, fo that he appears by attorney, according 

toftatute 4&5 W. & M.c. 18.) and any plaufible caufe, how- \ 
ever flight, willin general be fufficient to reverfe it, it bemg + 
confidered only as a procefs to compel an appearance. But then | 
the defendant muft pay full cofts, and put the plaintiff in the’ 
fame condition, as if he had appeared before the writ of ewige | 
facias was awarded. | 


SucH isthe firft procefs in the court of common pleas. In thes 
king’s bench they may alfo (and frequently do) proceed in certain | 
caufes, particularly in adtions of ejectment and trefpals, by ort | 
ginal writ, with attachment and capias thereon’ ; returnable, not - 
at Wefiminfter, where the:common pleas are now fixed in cons. 
fequence of magna carta, but “ ubicunque fuerimus in Angha,? 


\ where- | 
t Append. N°. TID. §. 2, x Append. Na, IT. §. a i | 
~ at Co. Litt, 128, YHMON®. TT. & age tae Hee | 
w 1 Sid, 159, iar ef ig 
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| whérefoever the king fhall then be in En gland; the king’s bench 


| 
difcrétion of the crown.’ But the more ufual method of pro- 


lof procefs enfatled a bill of Middlefe'x c and therefore fo entitled, 
|}becaufe the court now fits in that county; for if it fatein Kent, 
it would then be a bill of Kent. For though, as the juttices of this 
court have, by it’s fundamental conftitation, power to determine 
all offences and trefpafies, by the common law and cuftom of the 
: realm”, ic needed no original writ from the crown to give it cog 
Inizance of any mifdemetnor in. the county’ wherein it refides ; 
yet as, by this court’s coming into any county, it immediately 
faperfeded the ordinary adminiftration of juftce by the general 
commiiflions of eyre and of oyer and terminer*, a proces of it’s 
pwn became neceflary, within the county where it fate,.to bring 


he bill of Middlefex® is a kind of capias, dire&ted to the theriff 
of that county, and commanding him to take the defendant, and 
have him before our lord the king at Weftminfter on a ‘day pre- 
axed, to anfwer tothe plaintiff of a plea of ‘trefpafs. For this 
accufation of trefpafs it: is, that. gives the court of King’s bench 
jurifdiction in other civil caufes, as was' formerly obferved ; fince, 
when once the defendant is taken into cultody of the marfhall, 
or prifon-keeper of this court, for the fuppofed trefpafs, he, 


ny other fpecies of injury. Yet, in order to found this jurif- 
Mdiction, it is not neceflary that the defendant be actually the 
marfhall’s prifoner ; for,asfoon as he appears, or putsin bail, 
o the procefs, he is deemed by fo doing to be in fuchy cuftody 
pf the marfhall, as will ‘give the court a jarifdiion, to ptoceed®, 


refpafs is always fugeefted, whatever elfe may be the real caufe 
of action. This bill of Middlefex muft be ferved on the defen- 
ant by the theriff, jf he finds him in that county: but, if he 


z Bro. Abr. t. oyer & determiner, 8. b Append. N&, ITT. §. 3, 
a Bro, Abr. t. jurifdiftion. 66. 3 Inft. 27. c 4 Inft. 73. 


|}being removeable into any part of England at the pleafure and 


Jceeding therein is without any original, but bya peculiar {pecies _ 


in fuch perfons as were accufed of committing any jorcib/e injury. 


being then a prifoner of this court, may here be profécuted) for | 


fAnd, upon thefe accounts, in the bill or procefs a complaint of - 


, returns 


= 


=, 
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returns “ non eff ivventus,” then, there iffues out a writ of /atitat*, | 
to the fheriff of another county, as Berks; which is fimilar to | 
the teflatum capias in the common pleas, and recites the bill o! 
-Middlefex and the proceedings thereon, and that it is teftified| | 
that the defendant “ /atitat et*difeurrit” \arks and wanders about} 
in Berks ; and therefore commands the fherift to take him, and]! 
have his body 1n court on the day ofthe return. But, as in thel : 
common pleas the te/fetum capias may be fued out upon only a} 1 
fuppofed, and not an actual, preceding capias; fo in the king’ S| 
bench a /atitat is ufually fued out upon only. a fuppofed, and not}! 
an atual, bill of Middlefex. So that, in fact, a /atitat may Del! 
called the firft procefs in the court of kin g's bench, as the-tefla-} 7 
tum capias ss in the common pleas. Yet, 'as inthe common pleas,}} 
if the défendant lives in the county ue ein the action is laid, a)| 
common capias fuffices; fo in the king’s bench likewife, if He! 
lives in Middlefex, the procefs muft ftill be by d:// of Middle 4 


only. 


‘ ae t 
In she exchequer the firft procets is by writ of quo minus, im) 
order to give the court a Ginicicuen over pleas between party) 
and party. In which writ® the plaintiff is alleged to be the King’s. oi 
farmer, or debtor, and that the defendant bth done him the in-" 
jury complained of, quo minus fufficiens exiftit, by which he is: 
the lefs able, to pay the king his rent, or debt. And upon this 
the defendant may be arrefted as upon a capias from the com-| 
mon pleas. . | a 
Tuus differently do the three courts fet out at firkt, in the 
commencement ofafuit; for which the reafon is obvious : : finee: 
by this qheans the two. gauved of ‘king’ s bench and exchequer en-| 
title themfelves to hold plea in fubjects caufes, which by : the 
original conftitution of Weftminfter-hall they were not en 
power edto do. Afterwards, when the caufe 1s once drawn into’ 
the refpective courts, the method of Pegg it is PE much 


the fame in all of them. | , he a 


d Apwend. N®. II § 3. 9. © Ibid. §. 4, 
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| | IF the fheriff has found the defendant upon any of the for- 


mer writs, the capvas, latitat &'c, he was antiently obliged to 


iItake him into cuftody, in order to produce him in court upon 
‘the return, however {mall and minute the caufe of action might 


be. For, not having obeyed the original fummons, he had fhewn 


ja contempt of the court, and was no longer to be trufted at 
jlarge. But when the fummons fell into difufe, and the capias 


became in fact the firft procefs, it was thought hard to imprifon 
4 man for a contempt which was only fuppofed: and therefore 
in common cafes by the gradual indulgence of the courts (at 
length authorized by ftatute 12 Geo.I.c. 29, which was amended. 


lefendant with a copy of the writ or procefs, and with notice 
tion ;*which in effeét reducesit to amere faummons. And _ if the 


ince is recorded, and he puts in fureties for his future attendance 
ind pbedience; which fureties are called common bail, being the 
amé two imaginary perfons that were pledges for the plaintiff’s 
srofecution, John Doe and Richard Roe. Or, if the defendant 
loes not appear upon the return of the writ, or within four(or, 
n fome cafes, eight) days after, the plaintiff may enter an ap- 
earance for him, as if he had really appeared; and maay file 
‘ommon bail in the defendant's name, and procced’thereupon as 
f the defendant had done. it himfelf. 


Bor if the plaintiff will make affidavit, or aflert upon oath, 


| hat the caufe of action amounts to ten pounds or upwards, then 


ureties for his appearance, called /pecial bail, it is required: by 


| ; order to arreft the defendant, and make him put in fubftantiak 


atute 13 Car. II. ft. 2. c. 2. that the true caufe of action fhould 


be expreffed in the body of the writ or procefs. This fiatute 
}without any fuch intention in the makers) had like to have 
yufted the king’s bench of all it’s jurifdiction oyer civil injuries 


‘é without 


. 


ay ftatute 5 Geo. II. c, 27.and madeperpetual by ftatute 21 Geo. II. | 
>. 3.) the fheriff or his officer can now only perfonally ferve the 


n writing to appear by his attorney in court to defend this dee 


Jefendant thinks proper to appear upon this notice, his appear-— 


¥ 
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without force: foy, as the bill of Middiefex was framed only : fo 
actions of trefpafs, a defendant could not be arrefted and. held. to. 
bail thereupon for breaches. of civil contracts. Butto reméd 
this inconvenience, the officers-of the king’s bench devited@ a me} 
thod of adding what is called a claufe of ae etiam to the ufual 
complaint ot étrefpals; the bill of Middlefex command the dey) 
fendant to be br ought in to anfwer the plaintift ofa plea. of, trefy 
pafs, and alfa toa bill of debt! : the complaint of trefpafs givime| 
cognizance to the court, and that of debt authe oriZin g the aaah a 
In return for which, lord chiet juttice b North -a few. years after-|) 
‘ wards, in order to fave the fuit . s of his court the trouble and ex) 
pent of fuing out fpecial originals, dire¢ted that in the common'y 
pleas, befides the ufual complaint af breaking the plaintitf’s clof 
a claufe of ac etiam might be alfo added to the writ of capias 
- containing the true caufe of action; as, “ that the faid Char 
« the def Shida may anfwer to the plaintit of a plea of tr efpals 
‘in breaking his clofe: and alfo, ac etiam, may antwer him, ae: 
“© cording to ar cuftom of the court, in a certain plea of trefpafs; 
«© upon the cafe, upon promifes, to the value of twenty pounds, | 
 ge8.” Thefum fworn to by the plaintiff is marked upon the: 
back of the writ; and the fheriff, or his officer the bailiff, is then) 
obliged actually to arreft or take into cuitody the body of the de 
fendant, and, having fo done, to return the writ with a cept cor 


% 


pus endorfed shereding 1 


AN aes muft be by corporal feifing or rae the defend- 
ant’s body ; after which the: bailiff may juftify breaking ope 
the houfe in which he is, to take him: otherwife he has no fuch, 
power but muft watch his opportunity to arreft him. For every 
man’s houfe is looked upon by thelaw to be-his caftle of defene C 
-and afylum, wherein he fhould fuffer ng violence. Which prin- 
- ciple is carried fo far in the civil law, that for the meft part not 
¢o much as a common citation or fammons, much lefs an | 
can be executed upon a man within his own walls*. Peer of 


f Append N°. MII. § “ ‘Vife of lord Guilford. 99. 


g Li 7. iis Reg. : ac i etiam. North’s h Ef. 26 q. 18 —ate 


Ch. 19. Wrongs. 
‘the realm, members of parliament, and corporations, are privi- 
leged from arrefts ; and of courfe from outlawries'. And againtt 
thee the procefs to inforce an appearance muft be by fummons 
and diftrefs infinite, inftead of a capias. Alfo clerks, attorneys, 
Yand all other perfons attending the courts of juftice (for attor- 
‘)neys, being officers of the court, are always fuppofed to be there 
attending) are not liable to be arrefted by the ordinary procefs of 
\the court, but muft be fued by dcll (called ufually a bill of srivi- 
Vege) as being perfonally prefent in court". Clergymen perform- 
ing divine fervice, and not merely ftaying in the church with a 
fraudulent defign, are for the time privileged from arrefts, by 
filatute 50 Edw. Ill. c. 5. and 1 Ric. Il. c. 16. as likewife mem- 
bers of convocation actually attending thereon, by fiatute 3 Hen. VI. 
c. 1. Suitors, witnefles, and other perfons, neceflarily attend- 
jing any courts of record upon bufinefs, are not to be arreiled 
during their actual attendance, which includes their neceflary 

Jcoming and returning. And no arreft can be made in the king’s 
prefence, nor within the verge of his royal palace, nor in any 
place where the king’s juftices are actually fitting. The king 
hath moreover a fpecial prerogative, (which indeed is very {el- 
dom exerted') that he may by his writ of protection privilege a 
defendant from all perfonal, and many real, fuits for one year at 
a time, and no longer; in refpect of his being engaged in his 
fervice out of the realm™. And the king alfo by the common 
}law might take his:creditor into his protection, fo that no one 
| | might fue or arreft him till the king’s debt were paid”: but by the 
Wftatute 25 Edw. Ill. ft. 5. c. 19. notwithftanding fuch protection, 
another creditor may proceed to judgment againft him, with a 
Vou. Il. Nn ftay 
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i Whitelock of parl. 206, 207. 
k Bro. Abr. t. bille. 29. 12 Mod. 163. 


«¢ je€t to otler mens actions ; Ieft fhe might 
“© be thought to delay juftice.” But king 


1 Sir Edward Coke informs us, (1 Inft. 
131.) that herein ‘* be could fy nothing of 
«© his own experience ; fer albeit queen Eli- 
«¢ zabeth miairtained many wars, yet fhe 
*¢ granted few or no protections ; and her 
| © reafon was, that he was no fit fubject to 
: *¢ be employed in her fervice, that was fab- 


William, iv 1692, granted one to lord Cutts, 
to protest him from being outlawed by his 
taylor: (3 Lev. 332.) which is the laft that 
appears upon our books. 

m Finch. L. 454. 3 Lev. 332., 

n FLN. B28. Co, Litt, 132. 
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flay of execution, till the king’s debt be paid; unlefs fuch cre+ 
ditor will undertake for the king’ s debt, and then he fhall have} 
execution for both. And, laftly, by attics 29 Car. Il. c. 7. nok 
arreft can be made, nor procefs ferved upon a funday, except for: 

treafon, felony, or breach of the peace. 


W new the defendant is regularly arrefted, he mutt either gov 
to prifon, for fafe cuftody; or put in /pecial bail to the thertty) 
. For, the intent of the arreft being only to compel an appearance 
in court at the return of the writ, that purpofe is equally an 
fwered, whether the fheriff detains his ferfon, or takes fufficient 


fecurity for his appearance, called baz/ (from the French word | 
i 


bailler, to deliver) becaufe the defendant is bailed, or delivered 
to his fureties, upon their giving fecurity for his appearance ; and: . 
is fuppofed to continue in their friendly cultody inftead of going 
togaol. The method of putting in bail to the fhariff is by en+ 
tering into a bond of obligation, with one or more fureties (not 
fictitious perfons, as in the former cafe of common bail, but realy 
- fubftantial, refponfible bond{men) to infure the defendant’s ap- 
pearance at the return of the writ; which obligation is called 
the bail bond®. The theriff, if he pleates, may let the defend-’ 
ant go without any fureties; but that is at his own peril : for, 
after once taking him, the theriff is bound to keep him fafely;' 
fo as to be forthcoming in court ; otherwife an action lies againit 
him for an efcape. But, on the other hand, he ts obliged, by* 
ftatute 23 Hen. VI. c. ro. to take (if it be tendered) a fufficient 
bailbond: and, by ftatute 12 Geo. I. c. 29. the fheriff fhall take’ 
bail for no other fum than fuch as is fworn to by the plaintiff, 
and endorfed on the back of the writ. : | 
. a 
Urown the return of the writ, or within four days after, 
the defendant muft appear according to the exigency of the writ. 
This appearance is effected by putting in and juitifyiag bail to 
the.action; which is commonly called putting in bail above. If 
this be not done, and the bail that were taken by the fherifi| 
below 


Q Append. Ne, Il. §, So 


| 


| Ch. 19, 
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1 below are vefponfible perfons, the plaintiff may take an affign- 
‘ment from the fheriff of the bail-bond (under the ftatute 4 & 
5 Ann.c. 16.) and bring an action thereupon againft the fheriff’s 
| bail. But ifthe bail, fo accepted by the fheriff, be infolvent 


perfons, the plaintiff may proceed againft the fheriff himfelf, 
by calling upon him, firft, to return the writ (if not already 
done) and afterwards to bring in the body of the defendant. 


_And,if the fheriff does not then caufe fuflicient bail to be She: 
Jin above, he will himfelf be refponfible to the plaintiff. 


| Tue bail above, or bail to the ation, muft be put in either 
‘in open court, or before one of the judges thereof; or elfe, in 
the country, before a commiflioner appointed for that purpofe by 
jvirtue of the ftatute 4 W.& M.c. 4. which mutt be trantf- 
\mitted to the court. Thefe bail, who muft at leaft be two in 
number, muft enter into a recognizance” in court or before the 
judge or commifiioner, whereby they do jointly and feverally 


undertake, that if the defendant be condemned in the action 


he fhall pay the cofts and condemnation, or render himfelf a 
)\prifoner, or that they will pay it for him: which recognizance 
jis tranfmitted to the court in a flip of parchment intitled a dail 


piece’. And if required, the bail mutt jufify themfelves in 
‘court, or beforethe commiiioner in the country, by {wearing 
themfelves houfe-keepers, and each of them to be worth double 
the fum for which they are bail, after payment of all their debts. 
This anfwers in fome meafure to the /lpulatio or fatifdatio of 
the Roman laws’, which is mutually given by each litigant party 
to the other : by the plaintiff, that he will profecute his fuit, 
and pay the cofts if-he lofes his caufe; in like manner as our 
law itill requires nominal pledges of profecution from the plain- 
tiff: by the defendant, that he fhall continue in court, and 
Ps the fentence of the judge, much like our fpecial bail ; 
but with this difference, that the fdejuffores were there abfo- 


puiely bound judicatum folvere, to fee the cofts and condemna- 


Nne2 ; tion. 


Ly 
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tion paid at all events: whereas our fpecial Balin may be difchar- 

ged, by furrendering the defendant into cuftody, within the time | 
allowed by law; for which purpofe they are at all times inti q 
to a warrant to apprehend him’. 


Spectra bail is required (as of courfe) only upon actions of || 
debt, or actions on the cafe in trover or for money due, where the 
plaintiff can {wear that the caufe of action amounts to ten pounds: || 
butinactions where the damages are precarious, being to be affeffed | § 
ad libitum by ajury, as in actions for words,cjectment, or trefpafs, | | 
it is very feldom poflible for a plaintiff to {wear to the amount of || 
his caufe of action; and therefore no {pecial bail is taken thereon, if 

unlefs by a jyidge’s order or the particular direGions of the court, 
in fome peculiar {pecies of injuries,as in cafes of mayhem or atro-) 
cious battery; or upon fuch fpecial circumftances, as make it ab- | 
folutely neceflary that the defendant fhould be kept within the | 
reach of juftice. Alfo in ations againft heirs, executors, and ad- | 
miniftrators, for debts of the deceafed, fpecial bail is, not de-' 
mandable: for the ation is not fo properly againft them in per- ' 


fon, as againft the effects of the deccafed in their poffeffion. But a 
{pecial Dah is required even of them, in actions for a deva/ftavit, | 


or wafting the goods of the deceafed ; that wrong being of thei 
own cominitting. 


( 
Puus much for proce/s; which is only meant to bring the i 
_gefendent into court; in order toconteft thefuit, and abide the de- ' 
termination of the rye When he appears either in perfon as a 
prifoner, or out upon bail, then follow the pleadings between the " } 
parties, which we fhall confider at large in the next chapter. wl 


§ 2, Show. 202. 1 Mod, 231. 
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Or PLEADING. 


. 


” 


| the court a jurifdi@tion, the plaintiff may déclare in whatever 


| e > 
) the benefit of a capzas to fecure the defendant's Agia it was 


| ey are the mutual altercations between the 
, plaintiff and defendant ; which at prefent are fet down 
and delivered into the proper office in writing, though formerly - 
they were ufually put in by their counfel ore tenus or viva voce, 
incourt, and then minuted down by the chief clerks, or pro- 
thonotaries ; whence in our old law French the pleadings are 
frequently denominated the parol. ! 


Tue firft of thefe is the declaration, narratio or count, an- 
tiently called the ¢a/e*; in which the plaintiff fets forth his caufe 
of complaint at length: being indeed only an amplification or 
expofition of the origmal writ upon which his action is founded, 
with the additional circumfances of time and place, when and 
where the injury was committed. But we may remember” that, 
inthe king’s bench, when the defendant is brought into court 
by bill of Middleiex, upona fuppofed trefpafs, in order to vive 


-a@ion, or charge him with whatever injury, he thinks proper ; 
unlefs he has held him to bail by a {pecial ac etiam, which the 
laintiff is then bound to purfue. And fo alfo, in order to have 


nthe com- 


: the antient practice and is therefore ftill warrantabléi 
. mon ° 


a Append, N°. Il, §. z N&, IID. §. 6. b Scé pag. 285. 289+ 
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mon pleas, to fue out a writ of trefpafs quare claufam fregit, for | 
breaking the plaintiffs clofe; and when the defendant is once a 
brought in upon this writ, the plaintiff declares in whatever ac- |, 
tion the nature of his actual injury may require; as an ation of Lo 
covenant, or on the cafe for breach of contract, or other lefs . 
forcible tranfereffion®: unlefs, by holding the defendant to bail on | 
a fpecial ac etiam, he has bound himfelf to declare accordingly, — | 


In /ocal actions, where poffeflion of land is to be recovered, { 
or damages for an actual trefpafs, or for wafte, &c, affecting [ 
Jand, the plaintiff muft lay his declaration or declare his injury |” 
to have happened in the very county and place that it really did |” 
happen; but in tranfitory ations, for injuries that might have | 
happened any where, as debt, detinue, flander, and the like, the | 
plaintiff may declare in what county he pleafes, and then the trial | 
muit be in that county in which the declaration is laid. Though | 
if the defendant will make affidavit, that the caufe of ation, if | 
any, arofe not in that but in another county, the court will di- J 
rect a change of the venve, or vifne, (that’is, the victnia or | 
neighbourhood in which the injury is declared to be done) and | 
will oblige the plaintiff to declare in the proper county. For the | 
Ratute 6 Ric. Ul. c. 2. having ordered a// writs to be laid in their ; 
proper counties, this, as the judges conceived, impowered them | 
to change the venue, if required, and not to infitt rigidly on), 
abating the writ: which practice began in the reign of James ; 
the firft®. And this power is difcretionally exercifed, fo as not 
to caufe but prevent a defect of juftice, Therefore the court will | 
not change the venve to any of the four northern counties, pre- || 
vious to the {pring circuit : becayfe there the aflifes are holden : 
only once a year, at the time of the fummer circuit. And it will | 
fometimes remove the venue from the proper jurifdiction, (ef= | 
pecially of the narrow and limited kind) upon a fuggeftion, » 
_ duly fupported, that a fair and impartial trial cannot be had » 
therein’. 7" | 


yl 
p | 
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Ir is generally ufual ina@ions upon the cafe to fet forth fe- 
veral cafes, by different counts in the fame declaration; fo that 
if the plaintiff fails in the proof of one, he may ibeeed | in an- 
other. As, in an action on the cafe upon an afump/fit for goods 


i 


failin the proof of this, he counts likewife upon a quantum va- 
lebant ; that the defendant bought other goods, and agreed to 


‘pay him fo much as they were reafonably worth ; and then avers 
‘that they were worth other twenty pounds: and fo on in three 


or four.different fhapes; and at laft concludes with declaring, that 


jthe defendant had refufed to fulfil any of thefe agreements, 
whereby he is endamaged to fuch a value. And ifhe proves the 
\cafe laid in any one of his counts, though he fails in the reft, 


he thall recover proportionable damages. This declaration always 


jconcludes with thefe words, “¢ and thereupon he brings fut, &c3 
\** inde producit fetiam, &¢.” By which word, fuit or feta, (a 
Mequendo ) were antiently underftood the evitnettes or followers of 
\the plaintiff’. For in former times the law would not put the — 


defendant to the trouble of anfwering the char ge, till the plaintiff 
had made out at leaft a probable cafe‘. But the actual produc- 
tion of the fut, the jecta, or followers, is now antiquated 5 and 
hath been totally difiufed, at leaft ever fince the reign of Edward 
the third, thovgh the form of it ftill continues. 


Ar the end of the declaration are added alfo the plaintiff’s 
Jcommion pledges of profecution, John Doe and Richard Roe, 


Wwhich, as we before obferved", are now mere names of form; 5m 
\though formerly they were of ufe to anfwer to the king for the 


amercement of the plaintiff, in café he were nonfuited, barred 


if the plaintiff negleéts to deliver a declaration for two terms af- 
ter 


£ Seld on Fortele. C. cy. h See pag. 275. 
& Bratt, goo. Filet. la. 6. 6. i 3 Bulftr.a75. . 4 Init. 189. 


fold and delivered, the plaintiff ufually counts or declares, firft, - 
“upon a fettled and agreed price between him and the defendant; 
as that they bargained for twenty pounds: and left he fhould 


of his action, or had a verdict and judgment againft him‘. For, | 


» 
: 
| 
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ter the defendant appears, or is guilty of other delays or defaults} 
againft the rules of law in any fubfequent ftage of the action, he . 
is adjudged not to follow or purfue his remedy as he oughit to do,} | 
and thereupon a on/uit, or non profequitur, is entered; and he is 2 
faid to be nonprof’'d. And for thus deferting his complaint, after), 
making a falfe claim or complaint (pro faljo clamore fuo) he fhall}’ 
not only pay cofts to the defendant, but is liable to be amerced|’ 
tothe king. A retraxit differs from a nonfuit, in that the one} 
is negative, and the other pofitive: the nonfuit is a default and)) 
neglect of the plaintiff, and therefore he is allowed to begin his} 


in 


fuit again, upon payment of colts; but a retraxit 18 an open and! 


voluntary renunciation of his fuit, in court, and by this he for! 
ever lofes his action. A di/-continuance is fomewhat fimilar to a) 
nonfuit : for when a plaintiff leaves a chafm in the proceedings) 
of his caufe, as by not continuing the procefs regularly from day) 
to day, and time to time, as he ought to do, the fuit is aifeom 
tinued, and the defendant is no longer bound to attend; but the’ 
plaintiff muft begin again, by fuing out a new original, ufually’ 
paying cofts to his antagonift. Antiently, by the demife of the 
king, all fuits depending in his courts were at once difcontinued,’ 
and the plaintiff was obliged to renew the procefs, by fuing out! 
a frefh writ from the fucceffor ; the virtue of the former writ’ 
being totally gone, and the defendant no longer bound to attend 
in confequence thereof: but, to prevent the expenfe as well as: 
delay attending this rule of law, the ftatute 1 Edw. VI.c. 76! 
ena¢ts, that by the death of the king no action fhall be difeone 
tinued ; but all proceedings fhall ftand good as if the fame king! 
had been living. | ie 


ll 
{ 
we 


W wen the plaintiff hath ftated his cafe in the declaration, it(| 
is incumbent on the defendant within a reafonable time to make’ 
his defence and to put in a plea; or elfe the plaintiif will at once 

“recover judgment by default, or nihil dicit of the defendant. 


r || 


i 

DEFENCE, init’s truc legal fenfe, fignifies not a juttification,’ 
protection, or guard, which is now it’s popular fignification; but’ 
_ merely | 


‘ 


a 
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merely an oppofing or denial (from the French verb defender) of the 


truth or validity of the complaint. It is the conte/tatio litis of the 
‘civilians: a general affertion that the plaintiff hath no ground of 


Jaétion, which affertion is afterwards extended and maintained in 
his plea. For it would be ridiculous to fuppofe that the defend- 


ant comes and defends (or, in the vulgar acceptation, Juftifies) the 
force and injury, in one line, and pleads that he is not guilty of the 
trefpafs complained of, in the next. And therefore in actions of 


dower, where the demandant does not count of any injury done, 


but merely demands her endowment", and in aflifes\ of land, 
right ftated for the determination of the recognitors or jury, the 


is ftated in the count, but merely the right of the demandant and 


\the defective title of the tenant, the tenant comes and defends 


or denies Ais right jus /uum, that 1s (as I underftand it, though 
with a fmall grammatical inaccuracy) the right of the demandant, 
the only one exprefsly mentioned in the pleadings: or elfe demes 


mandant. And in writs of right" the tenant always comes and 


: ecnee the right of the demandant and his feifin, jus praedicti S. 


et feifinam ipfius®, (or elfe the feifin of his anceftor, upan which 
he counts as the cafe may be) and the demandant may reply, that 
the tenant unjuftly defends his, the demandant’s right, and the 
{eifin an which he counts’. All which is extremely clear, if we 
underftand by defence an oppofition or denial, but is otherwife in- 
explicably difficult *. : 


T n & courts were formerly very nice and curiouswith refpect 
to the nature of the defence, fo that if no defence was made, 


though a fufficient plea was pleaded, the plaintiff fhould recover 


| om Append, N°. 1. §. 5. : real aétions, 94. 112.) I could never yet find, 


where alfo there is no injury alleged, but merely a queftion of | 


tenant makes nofuch defence’. In writs of entry”, wherenoinjury » 


his own right to be fuch, as is fuggefted by the count of the de- 


Vot. If. | Oo judg- 
k Raftal. entr. 234. o Co. Entr. 182. 
1 Booth of real actions. 118. p Nov. Narr. 230. edit. 1534. 
m Vol. II. append. N°. V. §. 2. q The true reafon of this, fays Booth, (on 
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judgment’: and therefore the book, entitled novae narrationes 0 ; 
the new talys*, at the end of almoft every count, narratio, or tal 
fubjoins fuch defence as is proper for the defendant to make, Foy - 
a general defence or denial was not prudentin every fituation, finc| _ 

_ thereby the propriety of the writ, the competency. of the plainti il 4 
and the cognizance of the court, were allowed. By defending thi 9 
force and injury the defendant waved all pleas of mifnofmer *| 7 
by defending the damages, all exceptions to the perfon.of tha 
plaintiff; and by defending either one or the other when ang 

_ where it fhould behove him, he acknowleged the jurifdidtio 
of the court". But of late years thefe niceties have been ver) 
defervedly difcountenanced”; though they ftill feem to be law) 
if infifted on”*. "W 
A¥TER defence made, the defendant muft put in his plea! 
But, before he pleads, he is intitled to demand one imparlance 
or /icentia loquendi, and may have more granted by confent of the 
plaintiff; to fee if he can end the matter amicably without far: 
ther fuit, by talking with the plaintiff: a practice, which is ] 
fuppofed to have arifen from a principle of religion, in obedience 
to that precept of the gofpel, “ agree withthine adverfary quickly, 
“* whilft thou art 7 the way with him*.’? And it may be obfervec 
that this gofpel precept has a plain reference to the Roman law of 
the twelve tables, which exprefsly direéted the plaintiff and de. 
fendant to make up the matter, while they were ingthe way, OL 
going to the praetor ;—in via, rem uti pacunt orate. ‘There are 
alfo many other previous fteps which may be taken by a defendant| 
before he puts in his plea. He may, in real actions, demand a view. 


* 


oo 


r Co. Litt. 127. devera, il accepte la poiar de courte de conuftre 

S edit. 1534. ou trier lour ple. ( Mod. tenend. cur. 408, edit.|| 

t Theloal. dig. 7. 14.¢. 1. pag. 357. _ 1534+) See alfo Co. Litt. 127. a || 
— u En la defence font iij chofes entendantz : w Salk. 217. Lord Raym. 282. - | 
per tant quil defende tort et force, home doyt x Carth.230. Lord Raym. 117, - 
entendre quil fe excufe de tort a luy furmys per y Append. N®. TIT. §. 6, 
counte, et fait fe partie al ple ; et per tant quil z Gilb. Hift. Com, Pi. 35. 
defende les damages, il affirme Te partie able deftre a Matth. y. 25, 
refpondu 5 et per tant quil defende ou et quant il 
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‘of the thing in queftion, in order to afcertain it’s identity and’ 
othercircumftances. He may crave ayer* of the writ, or of the 
bond, or other fpecialty upon which the action is brought; that 
's te hear it read to him; the generality of defendants in thi times - 
of antient fimplicity being fuppofed incapable to read it them- 
‘elves: whereupon the whole is entered verbatzm upon the record, 
and the defendant may take advantage ofany condition or other 
art of it, not ftated in the plaintiff's declaration. In real actions 
‘hlfo the tenant may pray in aid, or call for afliftance of another, 
to help him to plead, becaufe of the feeblenefs and imbecillity of 
his own eftate. Thusatenant for life may pray in aid of him, 
‘hat hath the inheritance in remainder or reverfion ; and an in- 
‘:umbent may pray in aid of the patron and ordinary: that is, 
that they fhall be joined in the aétion and help to defend the 
itle. Voucher alfo is the calling in of {ome perfon to anfwer the 
action, that hath warranted the title to the tenant or defendant. 
This we ftill make ufe of in the form of common recoveries‘, 
which are grounded on a writ of entry; a {pecies of action that 
we may remember relies chiefly on the weaknefs of the tenant’s 
litle, who therefore vouches another perfon to warrant it. If the 
vouchee appears, he is made defendantinftead of the vouchor : 
jut, if he afterwards makes default, recovery fhall be had againit 
the original defendant; and he thall recover over an equivalent in 
value, againft the deficient vouchee. In aflifes indeed, where the 
principal queftion is whether the demandant or his anceftors were 
Jor were not in poffeffion till the oufter happened, and the title of 
Ithe tenant is little (if at all) difcuffed, there no voucher is allowed ; 
| but the tenant may bring a writ of warrantia chartae againit the 
Jwarrantor, to compel him to affift him witha good plea or de- 
fence, or elfe to render damages and the value of the land, if 
recovered againft the tenant’. In many real actions alfo*, brought 
by or againft an infant under the age of twenty one years, and 
alt in actions of debt brought againit him, as heir to any de- 
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iceafed anceftor, either party may fuggeft the nonage of the in- 
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fant, and pray that the proceedings may be deferred till his full) | 
age, or in our legal phrafe that the infant may have his age, a ( 
that cl parol may demur,that is, tha at the pleadings may be ftaid; 
and then they fhall not proceed till his full age, unlefs it be dl | 
parent that he cannot be prejudiced thereby‘. But, by the fta- i | 
tutes of Weftm. 1, 3 Edw. I. c. 46, and of Glocefter 6 Edw. 1.) 
c. 2.in writs of entry fur diffeifin in fome particular cafes, and |” 
in actions aunceftrel brought by an infant, the parol {hall not de-) 1 
mur: otherwife he might be deforced of his whole property, | 
and even want a maintenance, tillhe came of age. So likewile | 
in a writ of dower the heir fhall not have his age; for it is|)} 
neceflary that the widow’s claim be immediately determined, elfe t 
fhe may wanta prefent fubfiftence*. Nor fhall an imfant patron : 
have it in a guare impedit®, fince the law holds it neceflary i 
_ and expedient, thatthe church be immediately filled. Itis in; 
this ftage alfo of the caufe, if at all, that cogmzance of the fait : : 
mutt be claimed or demanded ; when any perfon or body COTO q 
rate hath the franchife, not only of holding pleas within a parti-| 
cular limited jurifdiction, but alfo of the cogmzance of pleas: 
and that, either without any words exclufive of other courts, | 
which entitles the lord of the franchife, whenever any fuit that: 
belongs to his jurifdiction is commenced in the courts at Weit-' 
minfter, to demand the cognizance thereof; or with fuch exclu- ; 
five words, which alfo entitle the defendant to plead to the ju-! 
rifdiion of the court. Upon this claim of cognizance, if ale! 
_ Jowed, all proceedings fhall ceafe in the fuperior court, and F | 
plaintiffis left at liberty to purfue his remedy in the fpecial jue’ 
rifdiction. As, when a fcholar or other privileged perfon of: the | 
univerfities of Oxford or Cambridge is impleaded in the courts, | 
at Weftmintter, for any caufe of aétion whatfoever, unlefs upon 
a queftion of freehold*. In thefecafes, by the charter of thofe 
learned bodies, confirmed by act of parliament, the chancellor | 
or vice-chancellor may put in a claim of cognizance ; which, \ 
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if made in due time and form, and with due proof of the facts 

is regularly allowed by thecourts'. It muft be demand- 

edbefore anyimparlance,for that is a fubmiffion to the jurifdiction 

of the fuperior court: and it will not be allowed if it occafions 

a failure of juftice’, or if an action be brought againft the 
perfon himfelf who claims the franchife, unleis he hath alfo a 
power in fuch cafe of making another judge’. ane 


alleged, 


of the propriety of the action, 


WrRronGcs. 201 


W uenthefe proceedings are over, the defendant muft then 
put in his excufe or plea. Pleas are of two forts; dilatory pleas 
and pleas fo the action. Dilatory pleas are fuch as tend merely to 
delay or put off the fuit, by queftioning the propriety of the re- 
medy, rather than by denying theinjury : pleas to the action are 
fuch as difpute the very caufe of fuit. The former cannot be 
pleaded after a general imparlance, which is an acknowlegement 


. 1, Ditatory pleas are, 1. To the jurifdiction of the court: 
alleging, that it ought not to hold plea of this injury, it arifing 
in Wales or beyond fea; -or becaufe t 
J antient demefne, and ought only to be demanded in the lord’s 
court, oc. 2. To the di/ability of the plaintiff, by reafon whereo 

he is incapable to commence or continue the fuit; as, that he 
isan alien enemy, outlawed, excommunicated, attainted of trea- 


fon or felony, under a praemunire, not in rerum natura (being 


only a fictitious perfon) an infa 
profefled, 3. In abatement : whi 


| | Harder. ses. 


m 2 Ventr. 363. 


|} =n Hob. 87. Yearbook. M. 8 Hen. VI-20. 


In this latter cafe the chancellor of Oxford 
claimed cognizance of an attion of trefpafs 
brought againft himfelf; which was difal- 
lowed, becaufe he fhould not: be judge in his 
own caufe, The argument ufed by ferjeant 
Rolfe, on behalf of the cognizance, is cu- 
sious and worth tran{cribing. — Feo vous diras 


nt, a feme-covert, or a monk 
ch abatement is either of the 


writ 


un fable. Enafcun temps fuit un pape, ef 
avoit fait un grand offence, et le cardinals vin~ 
drent a luy et difoyent @ luy, ** peccati :” et ib 
dit, ** judica me :” et dls difoyent, ‘* non poj- 
“* fumus, quia caput es ecclefiae ; judica teip- 
“© fum :” et Papofte? dit, ‘* judico me crema- 
se ris? et fuit combuflus ; et apres fuit un 
faint. Et in ceo cas il fuit fon juge demene, 
et iffint neff pas inconvenient gue ua bome foit 
juge demené. 


he land in queftion is of 
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writ, or the count, for fome defect in one fe them ; as by mif- j 
naming the defendant, which is called a m1/no/mer ; giving him|_ 
a wrong addition, as e/guire inftead af knight ; or other want of] 
form in any materialrefpect. Or, it may be, that the plaintiff} ‘J 
is dead; for the death of either party is at once an abatement of|| 
the fait And in actions merely perfonal, arifing ex delidto, for | 
wrongs actually done or committed by the defendant, as tref-| 
pafs, battery, and flander, the rule is that actio perfonalis moritur | 
cum perfona’; and it never fhall be revived either by or againft [ 
the executors or other reprefentatives. For neither the execu- [ 
tors of the plaintiff have received, nor thofe of the defendant /’ 
have committed, in their own perfonal capacity, any manner of 
wrong or injury. Butin actions arifing ex contractu, by breach | 
of promife and the like, where the right defcends to the repre- q 
fentatives of the plaintiff, and thofe of the defendant have aflets 
to anfwer the demand, though the fuits fhall abate by the death || 
of the parties, yet they may be revived againft or by the execu- | 
tors®: being indeed rather actions againft the property than the | 
perfon, in which the executors have now the fame intereft that : 
their teftator had before... 


Tuese pleas to the jurifdiction, to the difability, or in abate. 
ment, were formerly very often ufed as mere dilatory pleas, with- 
out any foundation of truth, and calculated only for delay ; but i 
now by ftatute4 & 5 Ann.c, 16. no dilatory plea is to be admits | 
ted, without affidavit. made of the truth thereof, or fome proba 
ble matter fhewn to the court to induce them to believe it trugg | 
And with refpeé to the pleas themfelves, it is a rule, that no, 
exception fhall be admitted againft a declaration or writ, unlefs , 
the defendant will in the fame plea give the plaintiff a better% | 
that is, fhew him how it. might be amended, that there may not 
| be two dap upon the fame account. 
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' Att pleas to the jurifdiction conclude to the cognizance of | 
the court; praying “ judgment, whether the court will have far- 
_ ther cognizance of the fuit:’’ pleas to the difability contlude 
) to the perfon; by praying “ judgment, if the faid A the plain- 
| ** tiffought to be anfwered:” and pleas in abatement (when the 
)fuit is by original) conclude to the writ or declaration; by pray- 
Jing “judgment of the writ, or declaration, and that the fame 
|) ** may be quafhed,” cafetur, made void, or abated: but, if the 
|) action be by bill, the plea muft pray “ judgment of the bill,” 
) and not of the declaration ; the bill being here the original, and 
| the declaration only a copy of the bill. 


W ut wn ‘thefe dilatory pleas are allowed, the caufe is either 
| cifmifled from that jurifdiGion ; or the plaintiff is flayed till his 
difability be removed ; or he is obliged to fue out a new writ, by 
leave obtained from the court’, or to amend and new frame his 
declaration. But when on the other hand they are overruled as 
frivolous, the defendant has judgment of refpondeat oufter, or 

to anfwer over in fome better manner. It is then incumbent on 
him to plead | 


rt 


thecomplaint. This is done by confefling or denying it. : 


A CONFESSION of the whole complaint is not very ufual, for 
}then the defendant would probably end the matter fooner; or 
not plead at all, but fuffer judgment to go by default. Yet fome- 

times, after tender and refufal of a debt, if the creditor harafles 
| Ais debtor with an aétion, it then becomes neceflary for the de- 
| fendant to acknowlege the debt, and plead the tender ; adding 
BE he has always been ready, fout temps prif?, and ftill is ready, 
uncore, prift, to difcharge it: for a tender by the debtor and re- 
fufal by the creditor will in all cafes difcharge the cofts*, but not 
the debt itfelf ; though in fome particular cafes the creditor will 


totally . 
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2, A PLEA fo the action; that is, to enfwer to the merits of ~ 
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court as much as the defendant acknowleges to be due, together | 


~ fet-off, muft pay the remaining ballance into court. ‘This an 


304 PRIVATE Boox UI : 


totally lofe his money‘. But frequently the defendant confefley. 
one part of the complaint (by a cognovit actionem in refpech 
thereof) and traverfes or denies the reft: in ordef to avoid th¢, 
expenfe of carrying that part to a formal trial, which he has nd_ 
ground to litigate. A fpecies of this fort of confeflion is thq 
payment of money into court : which is for the moft part neceflar a 
upon pleading a tender, and is itfelf a kind of tender to the, 
plaintiff; by paying into the hands of the proper officer of thd” 


with the cofts hitherto incurred, in order to prevent the expenfg 
of any farther proceedings. This may be done upon what is cal} 
led a motion; which is an occafional application to the court by 7 
the parties or their counfel, in order to obtain fome rule or order 
of court, which becomes neceflary in the progrefs of a caufe: 
atid it is ufually grounded upon an affidavit, (the perfect eae || 


the verb affdo) being a voluntary oath. before fome judge o 
officer of the court, to evince the truth of certain facts, upon’) 
which the motion is grounded: though no fuch affidavit is ne 
ceflary for payment of money into court. If, after the money 
paid in, the plaintiff proceeds in his fuit, it is at his own peril: for] 
if he does not prove more due than is fo paid into court, he fhall’ 
be nonfuited and pay the defendant cofts ; but he thall ftill have 
the money fo paid in, for that the detendant has acknowleged tc’ 
be his due. In the French law the rule of practice is groundec: 
upon principles fomewhat fimilar to this; for there, if a perfor, 
be fued for more than he owes, yet he lofes his caufe if he does 
not tender fo much as he realty docs owe’. To this head may 
alfo be referred the practice of what is called a /et-of': whereby 
the defendant acknowleges the juftice of the plaintiff’s demanc 
on the one hand; but, on the other, fets up a demand of his 
own, to counterballance that of the plaintiff, either in the whole 
-orin part: as, if the plaintiff fues for ten pounds due on a note 
of hand, the defendant may fet off nine pounds due to himfeli 
for merchandize fold to the plaintiff, and, in cafe he pleads fuct 
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| fwers very nearly to the compenfatio, or floppage, of the civil law‘, 


ce 24. which enact, that, where there are mutual debts between 
the plaintiff and defendant, one debt may be fet againit the o- 
ther, and either pleaded in bar, or given in evidence upon the 
) general iffue at the trial; which fhall operate as payment, and 
extinguifh fo much of the plaintiff’s demand. 


\ 
and depends on the ftatutes 2 Geo. I. c. 22. and 8 Geo. I. 


Pp LEA S$, that totally deny the caufe of complaint are cither 
the general iffue, or a /pecial plea, in bar. 


1. Tue general iffue, or general plea, is what traverfes, 


thwarts, and denies at once the whole declaration ; without of- 


')fering any {pecial matter whereby to evade it. As in trefpafs 
either v7 ef armis, or on the cafe, non culpabilis, not guilty"; 
in debt upon contract, ni/ debit, he owes nothing; in debt on 
bond, non eft facium, it is not his deed; on an affump/it, non a/- 
fumpfit, he made no fuch promife. Or in real actions, nul tort, 


jno wrong done; nul diffeifin, ng difleifin; and in a writ of right, 


Jthe mife or iffue,is, that the tenant hasmore right to hold than the - 
demandant has to demand. Thefepleasare called the general iffue, 
‘becaufe, by importing an abfolute and general denial of what is 
alleged in the declaration, they amount at once to an iffue; by 
which wemean a fact affirmed on one fide and denied on the other. 


_ Formearty the general iffue was feldom pleaded, except 
when the party meant wholly to deny the charge alleged againft 
him. But when he meant to diftinguifh away or palliate the 
charge, it was always ufual to fet forth the particular facts in 
wwhat is called a /pecial plea; which was originally intended to 
apprize the court and the adverfe party of the nature and cir- 
cumftances of the defence, and to keep the law and the fact di- 
ftinc. And it is an invariable rule, that every defence, which | 
cannot be thus {pecially pleaded, may be given in evidence, upon - 
the general iffue at the trial. But, the fcience of {pecial plead- 
Vor. III. Pp ing 
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ing having been frequently perverted to the purpofes of chicane} 
dnd delay, the courts have of late in fome inftances, and the le-} 
giflature in many more, permitted the general iffue to be pleaded,|| 
which leaves every thing open, the fact, the law, and the e-| 7 
quity of the cafe; and ee allowed {pecial matter to be given} 
" in evidence at the trial. And, though it fhould feem as if much} | 
confufion and uncertainty would follow from fo great a relaxa-|/ 
tion of the ftrictnefs antiently obferved, yet experience has fhewn} 
it to be otherwife; efpecially with the aid of a new trial, in cafe| | 
\ 


either party be sHeny furprized by the other. me | 


i 


2. SPECIAL -pleas, in bar of the plaintiff’s demand, are} 
very various, according to the circumftances of the defendant’ $ 
cafe. As, in real actions a general releafe or a fine, both of whichi’ 
may deftroy and bar the plaintiff’s title. Or, in perfonal actions | 
an accord, arbitration, conditions performed, nonage of the de-" 
fendant, or fome other fact which precludes the plaintift from | 
his action”. A ju/ffification is ane a fpecial plea in bar; as 
in actions of aflault and battery, Mon afjault demefne, that it was) 
the plaintifl’s own original aflault ; in trefpafs, that the defend-'| 
ant did the thing complained of in right of fome office which 
warranted him fo to do; or in an ation of flander, that the 
plaintiff is really as bad a man as thedefendant faidhe was. 


“i 


ALso aman may plead the ftatutes of limitation* in bar ; or: 
the time limited by certain acts of parliament, beyond. hie 
no plaintiff can lay his caufe of action. This, by the flatute off 
32 Hen. VII. c. 2,in a writ of right is fixty years: in aflifes, 
writs of entry, or other poffeflory actions real, of the feifin of 
one’s anceftors, 1 in lands; and either of their feifin, or one’s own,| 
in rents, fuits, and fervices : ; fifty years: and in actions real for’ 
lands grounded upon one’s own feifin or poffeffion, fuch poflef- 
fion mutt have been within thirty years. By ftatute 1. Mar, ft. 26 
c. 5. this limitation does not extend to any fait for advowlons, 
upon 


~ 
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| upon reafons given in a former chapter’, But by the ftatute 
} 21 Jac. I. c. 2.a time of limitation was extended to the cafe of 
\the king; wz. jixty years precedent to 19 Feb. 1623”: but, 


this becoming ineffectual by efflux of time, the tame date of li- 


' mitation was fixed by ftatute 9 Geo. III... 16.to commence and 


‘be reckoned backwards, from the time of bringing any fuit or 


other procefs, to recover the thing in queftion ; fo that a poffef- 
 fion for /xty years is now a bar even againit the prerogative, in 
| derogation of the antient maxim “ 2zullum tempus occurrit regi.” 

|) Byanother ftatute, 21 Jac. I. c. 16. ¢wenty years is the time of 
)linitation in any writ of formedon: and, by a confequence, 


twenty years is alfo the limitation in every action of ejectment ; 


| for no ejectment can be brought, unlels where the lefor of the 


| plaintiff is entitled to enter on the Iands*, and by the ftatute 


21 Jac. Ic. 16. no entry can be madeby any man, unlefs within 
twenty years after his right fhall accrue. As to all perfonal ac- 


| tions, they are limited by the fatute lait mentioned to fx years 
jafter the caufe of action commenced: exceptin fome peculiar 


cafes therein {pecified; and except alfo actions of aflault, batte- 


ry, mayhem, and imprifonment, which muft be brought within 
| four years, and actions for words, which mutt be brought within 


two years, after the injury committed. And by the ftatute 
31 Ehiz.c.'5. all fuits, indictments, and informations, upon any 
penal ftatutes, where any ferfeiture is to the crown, fhall be fued 
within ¢wo years, and where the forfeiture is to a fubject, within 
one year, after the offence committed ; unlefs where any other 
time is {pecially limited by the fiiiee: Laflly, by ftatute 
ro W.Ill.c. 14. no writ of error, /cire¥facias, or other fuit, 
‘fhall be brought: to reverie any judgment, fine, or recovery, for 
error, unlefs it be profecuted within ¢wenty years. The ufe of 
thefe Ratutes of imitation is to "preferve the peace of the king- 
dom, and toprevent thofe innumerable perjuries which might 
enfue, ifa man were allowed to bring an action for any injury 


| 


y See p 
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cgmmiited at any diftance of time. Upon both thefe accounts — 
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the law therefore holds, that “* zntere/? retpublicae ut fit finis hi-\ 
** trum :”? and upon the fame principle the Athenian laws in ge+/ 
neral prohibited all actions, where the injury was committed five, 
years before the complaint was made’. If therefore in any fuit). 
the i injury, or caufe of action, happened earlier than the period ‘ 
exprefsly limited by law, the defendant may plead the ftatutes off 
limitations in bar: as upon an affumpfit, or promife to pay mo-) 
ney to the plaintiff, the defendant may plead non affump/it infra a 
fex annos ; he made'no fach promife within fix years ; which i 1s|' 
an effectual bar to the complaint. 


_ AN effoppel is likewife a fpecial plea in bar: which happens! | 
where a man hath done fome aét, or executed fome deed, which; 
eftops or precludes him from averring any thing to the contrary.} ” 
As if tenant for years (who hath no freehold) levies a fine to an-)_ 
other perfon. Though this is voidas to firangers, yet it fhail work bi 
as an eftoppel to the: cognizor; for, if he afterwards brings an) 
action to recover thefe lands, and-his fine is pleaded againft him, ; 
he fhall thereby be eftopped from faying, that he had no_ frée-! 
Hee at the time, and therefore was incapable of levying it. zt 

he a 
Tue conditions and elie: of a plea (which, as well as. 

the doctrine of eftoppels, will alfo hold equally, mutatis mutane, d 
dis, with regard to other parts of pleading) are, 1. That it be, 
fingle and containing only one matter; for duplicity begets con-; 
fufion. But by ftatute 4 & s Ann, €..16. a man with leave of the, 
gourt may plead two or more difting matters or fingle pleas ; 2s. 
in an action of affaultand battery, thefe three, not guilty, fon 
affault demefne, and the ftatute of limitations, 2. That it be die (| 
reét and pofitive, and not argumentative. 3. Thatit have cone 
venient certainty of time, place and perfons. 4. That it anfwer 
the plaintiff’s allegations in every material point. 5. That it be. 
fo pleaded as to be capable of trial. | oa | 


SPECIAL 
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| Specrat pleas are ufually in the affirmative, fometimes 
in the negative, but they always advance fome new fact not men- 

tioned in the declaration ; and then they muft be averred to be 
true in the common form :—“ and this he is ready to verify.’ 
| | —This is not neceflary in pleas of the general iffue; thofe always 
| containing a total denial of the facts before advanced by the other 


1 party, and therefore putting him upon the proof of them. 


| Ir is a rule in pleading, that no man be allowed to plead 

fpecially fuch a plea as amounts only to the general iffue, ora 

itotal denial of the charge; but in fuch cafe he fhall be driven to 

plead the general iffue in terms, whereby the whole queition is 

‘referred toajury. But if the defendant, in an afiife or action of 
'\trefpafs, be defirous to refer the validity of his title to the court 
rather than the jury, he may ftate his title fpecially, and at the 
fame time give colour to the plaintiff, or fuppofe him to have an 
appearance or colour of title, bad indeed in point of law, but 
of which the jury are not competent judges. As if his own true 
title be, that he claims by feoffment with livery from A, by 
\ force of which he entered on the lands in queftion, he cannot 
| plead this by itfelf, as it amounts to no more than the general 
iffue, nul tort, nul difféifin, in affife, or not guilty in an action of 
‘trefpafs. But he may allege this {pecially, provided he goes far- 
ther and fays, that the plaintiff claiming by colour of a prior deed 
of feoffment, without livery, entered; upon whom he entered ; 
and may then refer himfelf to the judgment of the court which 
of thefe two titles is the beft in point of law’. 


| Wuewnthe plea of the defendant is thus put in, if it does 
‘not amount to an iflue or total contradiction of the declaration 
but only evades it, the plaintiff may plead again, and reply to the 
defendant's plea : either traverfing it, that is, totally denying 
it; asif onan action of debt upon bond the defendant pleads 
folvit ad diem, that he paid the money when due, here the ses 
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tiffin his Bn ee may totally traverfe this plea, by denying | 
that the defendant paid it: or he may allege new Ipatter in con+ 
tradiction to the defendant’s plea ; as when the defendant pleads _ 
no award made, the plaintiff may reply, and fet forth an aétuall’ 
award, and aflign a breach*, or the replication may confe/s an 
avoid the plea, if fome new matter or diftinction, confiftent with 
the plaintiff’s former declaration ; as, in an action for trefpaffing, o} 
upon land whereof the plaintiff is feifed, if the defendant nee 
title to the land by defcent, and that therefore he had a right ta 

enter, and gives colour to the plaintiff, the plaintiff may either 
traverfe and totally deny the fa& of the defcent; or.he may con-+ I 
fefs and avoid it,. by replying, that true it is that fuch defcent, | 
happened, but that fince the defeent the defendant himfelf de-) 
mifed the lands to the plaintiff for term of life. To the repli- 
cation the defendant may rejoin, or put in an anfwer called a re- 
goinder. The plaintiff may anfwer the rejoinder by a /ur-rejoin-, 
der; upon which the defendant may rebut; and the plaintiff 
anfwer him by a /fur-rebutter. Which pleuss replications, re-_ 
joinders, fur-rejoinders, rebutters, and fur-rebuttors anfwer to. 
the exceptio, replicatio, duplicatio, triplicatio, and queda of 
the Roman laws*. a 


Tue whole of this epee is denominated the pleading ; ; 4 
the feveral ftages of which it muft be carefully obferved, not to. 
depart or vary from the title or defence, which the party has once! 
infifted on. For this(which is called a departure in pleading): 
might occalion endlefs altercation. Therefore the replication’ 
muft fupport the declaration; and the rejoinder muft fupport the’ 
plea, without departing out of it. As in the cafe of pleading’ 
no award made, in confequence of a bond of arbitration, to} 
which the plaintiff replies, fetting forth an actual award ; now 
the defendant cannot rejoin that. he hath performed this ewan, 
for fuch rejoinder would be an entire departure from his original: 
plea, which mltzien that no fuch award was made: ther efore. he: 


¥ 


‘ 
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has now no other choice, but to traverfe the fad of the replica- 
} res or elfe to demur upon the law of it. 


Gye ET in many actions the plaintiff, who has alleged in his de- 
aration a general wrong, may in his replication, after an eva- 
five plea by the detaauitt, ‘reduce that general wrong to a more 
‘|particular certainty, by affigning the injury afrefh with all it’s 
“Sfpecific circumftances in fuch manner as clearly to afgertain and 
Jidentify it, confiftently with his general complaint; which as 
jcalled a new or novel affignment. As, if the plaintiff in trefpafs 
‘declares on a breach of his clofe in D: and the defendant pleads 
: that the place where the injury is faid to have happened is a cer- 
Jtain clofe of pafture in D, which defcended to him from B his 
father, and fo is his own freehold; the plaintiff may reply and 
| aflign another clofe in D, fpecifying the abuttals and boundaries, 
as the real place of the 1 injury *. 


© 


y it hath previoufly been obferved® that duplicty im pleading 
i\muft be avoided. Every plea muft be fimple, intire, connected 
and confined to one fingle point: it muit never be entangled 
with a variety of diftinc independent anfwers to the fame mat- 
ter ; which muft require as many different replies, and introduce 
a siulatad of iffues upon one and the fame difpute. For this. 
would often embarrafs the jury, and fometimes the court itfelf, 
and at all events would greatly enhance the expenfe of the par- 
ties. Yet it frequently is expedient to plead-in fuch a manner, 
as to avoid any implied admiflion ofa fact, which cannot with 
propriety or fafety be politively afirmed or denied. And this 
may. be dene by what is called a prote/fation ; whereby the party 
interpofes an oblique allegation or denial of fome fac, protefting 
(by the gerund, proteftands) that fuch a. matter does or does not 
exift;.and at the fame time avoiding a direct affirmation or de- 
nial. Sir Edward Coke hath defined" a proteftation (in the pithy 
dialed of that age) to be * an exclufion of a conclufion.” For 
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the ufe of it is, to fave the party from being concluded with| 
refpect to fome fact or circumftance, which cannot be direétly} 
affirmed or denied without falling into duplicity of pleading; and} 
which yet, if he did not thus enter his proteft, he might be} j 
deemed to have tacitly waived or admitted. Thus while tenure} 
in villenage fubfifted, if a villein had brought an aétion againft . 
his lord, and the lord was inclined to try the merits of the de-) 7 
mand, and at the fame time to prevent any conclufion againit} 
himfelf that he had waived his figniory ; he could not in this)” 
cafe both plead affirmatively that the plaintiff was his villein,| 
and alfo take iffue upon the demand; for then his plea would). 
have been double, as the former alone would have been a good 5 
bar to the action: but he might have alleged the villenage of : 
the plaintiff, by way of proteftation, and then have denied the’) 
demand. By this means the future vaflalage of the plaintiff was 
faved to the defendant, in cafe the iffue was found in his (the 
defendant’s) favour!: for the proteftation prevented that conclu- | 
-fion, which would otherwife have refulted from the reft of his ' 
"defence, that he had enfranchifed the plaintiff*: fince no villein' 
“could maintain a civil action againft his lord. So alfo if a de- ; 
-fendant, by way of inducement to the point of his defence, al-° 
leges (among other matters) a particular mode of feifin or te- 
nure, which the plaintiff is unwilling to admit, and yet defires' 
to take iffue on the principal point of the defence, he muft deny” 
the feifin or tenure by way of proteftation, and then traverfe the ® 
defenfive matter. So, laftly, 1f an award be fet forth by the’ 
plaintiff, and he can aflign a breach in one part of it (viz. the 
non-payment of a fum of money) and yet is afraid to admit the’ 
performance of the reft of the award, or to aver in general a 
-non-performance of any part of it, left fomething fhould appear | 
to have been performed; he may fave to himfelf any advantage | 
he might hereafter make of the general non-performance, by al-| 
leging that by proteftation; and plead only the non-payment of | 
the money’, | wT +13) a 4 


In 
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In any {tare of the pleadings, when either fide advances or 
affirms any new matter, he ufually (as was faid) avers it to be 
true; “‘ and this he is ready to verify.” On the other hand, 


when either fide traverfes or denies the facts pleaded by his an- 
| tagonift, he ufually tenders an iffue, as it is called; the language 
of which is different according to the party by whom the iflue 
is tendered; for if the traverfe or denial comes from the defend- 


ant, the iffue is tendered inthis manner, ‘ and of this he puts 


|“ himfelf upon the country,” thereby fubmitting himfelf to the 
| judgment of his peers™: but if the traverfe lies upon the plain- 
) tiff, he tenders the iffue or prays the judgment of the peers 


_againft the defendant in another form; thus, ‘‘ and this he prays 


| “* may be enquired of by the country.” 


Bur if either fide (as, for inftance, the defendant) pleads a 
{pecial negative plea, not traverfing or denying any thing that 
was before alleged, but difclofing fome new negative matter 5 _ 


ward, and the defendant pleads, negatively, that no award was é 
made, he tenders no iffue upon this plea; becaufe it does not 
yet appear whether the fact will be difputed, the plaintiff not 
having yet aflerted the exiftence of any award ; but when the 
plaintiff replies, and fets forth an actual fpecific award, if then 
the defendant traverfes the replication, and denies the making 
of any fuch award, he then and not before tenders an iflue to the 
plaintiff. For when in the courfe of pleading they come toa 


point which is affirmed on one fide, and denied on the other, 


} they are then faid to be at iflue; all their debates being at lait’ 
} contracted into a fingle point, which muft now be determined 


either in favour of the plaintiff or of the defendant. 
Vea Qq 
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Or ISSUE anv DEMURRER. 


SSUE, exitus, being the end of all the pleadin gs, is the fourth l 
part or ftage of an action, and is either upon matter of law, 
or matter of fad. | me i 


An iffue upon matter of law is called a demurrer : and it con-. 
fefles the facts to be true, as {tated by the oppolite party ; but. ! 
denies that, by the law arifing upon thofe facts, any injury is. 
done to the plaintiff, or that the defendant has made out a legi- 
timate excufe ; according to the party which firft demurs, demo-. 
ratur, refts or abides upon the point in queftion. As, if the 
rnatter of the plaintiff’s complaint or declaration be infufficient. 
in law, as by not afligning any fuflicient trefpafs, then the de- 
fendant demurs to the declaration: if, on the other hand, the, 
defendant’s excufe or plea be invalid, as if he pleads that he. 
committed the trefpafs by authority from a ftranger without. 
fetting out the ftranger’s right; here the plaintiff may demur in) 
Jaw to the plea: and fo on in every other part of the proceed- 
- ings, where either fide perceives any material objection i in pouty 

of law, upon which he may reft his cafe. _ | 


Tue formof fuch demurrer is by averring the declaration or 


plea, the replication or rejoinder, to be infufficient in law to 
mai 
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maintain the action or the defence; and therefore praying judg- 
ment for want of fufficient matter alleged*. Sometimes demur- 
_-rers are merely for want of fufficient form in the writ or decla- 
tion. But in cafe of exceptions to the form, or manner of 
| pleading, the party demurring muft by ftatute 27 Eliz. c. 5. and 
4&5 Ann.c. 16. fet forth the caufes of his demurrer, or wherein 
he apprehends the deficiency to confift. And upon either a ge- 
 neral or fach a/pecial demurrer, the oppofite party avers it to 
be fufficient, which is called a joinder in demurrer’, and then 
the parties are at iffuein point oflaw. Which iffue in law, or 
demurrer, the judges of the court before which the action is 
brought muft determine. 


| Avy iflue of faétis where the fact only, and not the law, is 
') difputed. And when he that denies or traverfes the fact pleaded 
by his antagonift has tendered the iffue, thus, ‘ and this he prays 
)<* may be enquired of by the country,” or “ and of this he puts 
* himfelf upon the country,” it may immediately be fubjoined 
. by the other party, ‘* and the faid A. B. doth thelike.” V{hich 
‘done, the iffue is faid to be joined, both parties havive zreed 
| to reft the fate of the canfe upon the truth of the fac ia quef- 
ition’. And this iflue, of fact, muft generally {peaking be de- 
termined, not by thejudges of the court, but by fome other 
method ; the principal of which methods is that by the country, | 
per pais, (in Latin, per patriam) that is, by jury. Which effa-— 
blifhment, of different tribunals for determining thefe different 
iflues, is in fome meafure agreeable to the courfe of juftice in 
| the Roman republic, where the judices ordinari determined only 
| queftions of fact, but queftions of law were referred to the de- eg 
cifions of fits centumvirt. 


be 


 Burhereit will be proper to obferve, that during the whole je Me =f 


of thefe proceedings, from the time of the defendant’s appear- 5 
ance in obedience to the king’s writ, it is neceflary that both the ie 
ote yoy pes Oe: parties 
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parties be kept or continued in court from day to day, till the ip” 
nal determination of the fuit. For the court can determine noj_ 
thing, unlefsin the prefence of both the parties, in perfon om 
by their attornies, or upon default of one of them, after his ori}! 
ginal appearance and a time prefixed for his appearance in court: 
again. Therefore in the courfe of pleading, if either party ne I 
glects to put in his declaration, plea, replication rejoinder, and. r 
the like, within the times allotted by the ftanding rules of the. P 
court, the plaintiff, if the omiffion be his, is faid to be nonfuit| 
‘ or not to follow and purfue his complaint, and fhall lofe the 
benefit of his writ: or, if the negligence be on the fide of the 
defendant, judgment may be had againft him, for fuch his default, : 
And, after iffue or demurrer joined, as well as in fome of the prey 
vious ftages of proceeding, a day is continually given and entered - 
upon the record, forthe parties to appear on from time to time, 
as the exigence of the cafe may require. The giving of this day’ 
is called the continuance, becaufe thereby the proceedings are con-! 
tinued without interruption from one adjournment to another.’ 
If thefe continuances are omitted the caufe is thereby difconti- 
nued, and the defendant is difcharged /ine die, without a day, 
for this turn: for by his appearance in court he has obeyed th ' 
' command of the king’s writ ; and, unleis he be adjourned over: 
to a day certain, heis no longer bound to attend upon that fum- 
mons; but he muft be warned afrefh, and the whole mutt begin’ 
de novo. vam 


‘ 


- Now it may fometimes happen, that after the defendant has 
pleaded, nay, even after iflue or demurrer joined, there may have! 
arifen fome new matter, which itis proper for the defendant to 
plead; as, that the plaintiff, being a feme-fole, is fince mar- 
ried, or that fhe has given the defendant a releafe, and the like:: 
here, if the defendant takes advantage of this new matter, as' 
early as he poflibly can, viz. at-the day given for his next ap- 
pearance, he is permitted to plead it in what is called a plea puis 
darrein continuance, or fince the laft adjournment. For it would 
be unjuft to exclude him from the benefit of this new defence, 

iy | | which 
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| which it was not in his power to make when he pleaded the for- 
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‘mer. But itis dangerous to rely on fuch a plea, without due 
confideration; for it confefles the matter which was before in 
difpute between the parties. And itis not allowed to be put in, 
if any continuance has intervened between the arifing of this frefh 


"matter and the pleading of it: for then the defendant is guilty 


of negle&t, or daches, and is fuppofed to rely on the merits of his 


former plea. Alfo itis not allowed after a demurrer is determi- 
ned, or verdict given; becaufe then relief may be hadin another 


way, namely, by writ of audita querela, of which hereafter. 
‘And thefe pleas puis darrein continuance, when brought to a de- 


murrer in law or iffue of fact, fhall be determined in like man- 
ner as other pleas. | 


We have faid, that demurrers, or queftions concerning the 
fufficiency of the matters alleged in the pleadings, are to be de- 


|termined by the judges of the court, upon folemn argument by 
counfel on both fides; and to that end a demurrer book is made 
Jup, containing all the proceedings at length, which are after- 
|} wards entered on record; and copies thereof, called paper- books 
Jare delivered to the judges to perufe. The record’ is a hiftory 
of the moft material proceedings in the caufe, entered on a 
parchment roll, and continued down to the prefent time; in 


which muft be ftated the original writ and fummons, all the 
pleadings, the declaration, view or ayer prayed, the imparlances, 
plea, replication, rejoinder, continuances, and whatever farther 
proceedings have been had; all entered verbatim on the roll, | and 
alfo the iffue or demurrer, and joinder therein. 


- Tuese were formerly all written, as indeed all public pro- 
ceedings were, in Norman or law French, and even the argu- 
ments of the council and decifions of the court were in the fame 
barbarous diale&t. An evident and fhameful badge, it muft be 
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owned, of tyranny and foreign fervitude ; being introduced un-. 
; der 


Totter, has occafioned many a ftudent to throw away his Plow-| 
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der the aufpices of William the Norman, and his fons: whereby 
the obfervation of the Roman fatyrift. was. oncé more verified ) 
that “ Gallia caufidicos docuit facunda Britannos*.” This continued a 
till the reign of Edward Ill; who, having employed his arms fuc4 
cefsfully i in fubduing the crown of France, thought. it unbefeem | 
ing the dignity of the victors to ufe any longer the language of 
a vanquifhed GORBESNs By a fiatute therefore, paffed in the thirty] | 
fixth year of his reign", it was enacted, that for the future alll’ 
pleas fhould be pleaded, fhewn, defended, anfwered, debated,| 
and judged in the Englifh tongue; but be entered and enrolled). 
in Latin. . In like manner as ‘don Alonfo X, king of Cattile (the) 
ereat-grandfather of our Edward III.) obliged his fubjects to ufe) | 
the Caftilian tongue in all legal proceedings’ ; and as, in 1286,)| 
the German language was eftablifhed in the courts of the em-| 
pire’ . And perhaps if our legiflature had then directed that the | 
writs themfelves,which are anattes from the king to his fubjects 
to perform certain acts or to appear at certain places, fhould haye, 
been framedin the Englith language, according to the rule of our. 
antient.law', it had not been. very improper.- But the record or! 
enrollment of thofe writs and the proceedings thereon, which.) 
was calculated for the benefit of pofterity, was more ferviceable., 
(becaufe more durable).in a;dead and immutable language than, 
in any tlux or living one....The practifers however, being ufed 
to the Norman language, and therefore imagining hee could | 
expres their throughts more aptly and more concifely' in that than! 
in any: other, ftill continued to take their notes in law French;, 
and of courfe when thofe notes came to be publifhed under the. 
denomination of reports, they were printed in that barbarous dia-., 
le&; which, joined to the additional terrors of a Gothic black. 


den and Littleton, without venturing to attack a page of them. | 
And yet in reality, upon a nearer acquaintance, they would have’ 
found nothing very formidable in the ae ee which diftess 


, 
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ike it’s grammar and SrSapHY as much from the modern 
French, as the diction of Chaucer and Gower does from that of 


Addifon and Pope.  Befides, as the Eneglifh and Norman lan- 


guages were concurrently ufed by our anceitors for feveral cen- 
‘turies together, the two idioms have naturally affimilated, and 


hiteiatly” borrowed from each other: for which reafon the gram- 


‘matical conftruction of each is fo very much the fame, that I 
apprehend an Englifhman (with a week’s preparation) would un- 
Jderitand the laws of Normandy, collected in their grand coujtu- 
\mier,as well if not better than a Frenchman bred within the 
|walls of Paris. 


| ‘Tre ‘Latin, which fucceeded the French for the entry and 
Jenrollment of pleas, and which continued in ufe for four centu- 
Iries, anfwers fo nearly to the Englith (oftentimes word for word} 
Vehat it is not at all fuprizing it fhould generally be imagined to 


be totally fabricated at home, with little more art or trouble than 
by adding Roman terminations to Englifh words.. Whereas in 
reality it isa very univerfal dialed, fpread throughout all Europe 
at the irruption of the northern nations, and particularly accom- 


modated and moulded to anfwer all the purpofes, of the lawyers 


with a peculiar exactnefs and precifion. This is principally owing 
to | the fimplicity or (if the reader plaefes) the poverty and bald- 
mefs of it’s texture, calculated to exprefs the ideas of mankind 
juft as they arife in the human mind, without any rhetorical 
Mlourifhes, or perplexed ornaments of ftyle: for it may be ob- 
ferved, that thofe laws and ordinances, of public as well as pri- 


Wate communities, are generally the moft eafily underftood, 


where ftrength and perfpicuity, not harmony or elegance of ex- 
preffion, have been principally confulted in compiling them. 
Thefe northern nations, or rather their legiflators, though they 


Irefolved to make ufe of the Latin tongue in promulging their 
jlaws, as being more durable and more Penis known to their 
jconquered fubjects than their own Teutonic dialects, yet (either 
\through choice or neceflity) have frequently intermixed ther ein 
Home words of a Gothic original; which is; more or lefs, the 


cafe 
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cafe in every country of Europe, and therefore not to be imputed _ 
as any peculiar blemifh in our Englifh legal Jatinity”. The truth” 


is, what is generally denominated law-latin is in reality a meré, 


technical language, calculated for eternal duration, and eafy td 


be apprehended both in prefent and future times; and on tholg i 
accounts beft fuited to preferve thofe memorials which are in4!) 
tended for perpetual rules of action. The rude pyramids of, 
Egypt have endured from the earlieft ages, while the more mo i 
dern and more elegant ftructures of Attica, Rome, and Palmyra 


~ have funk beneath the ftroke of time. \ 


As to the objection of locking up the law in a ftrange and 
| 


unknown tongue, this is of little weight with regard to records, 
which few have occafion to read but fuch as do, or ought to, 
underftand the rudiments of Latin. And befides it may be ob:| 
ferved of the law-latin, as the very ingenious fir John Davies 
obferves of the law-french, “ that it is fo very eafy to be learn:) 
«ed, that the meaneft wit that ever came to the ftudy of the 


< Jaw doth come to underftand it almoft perfectly in ten day: 


¢¢ without a reader.” y 


Ir is true indeed that the many terms of art, with which the 
law abounds, are fufficiently harfh when latinized (yet not mor, 
fo than thofe of other {ciences) and may, as Mr. Selden obferves®. 
give offence “ to fome grammarians of fqueamith ftomachs, whe 
“ would rather chufe to live in ignorance of things the mot 

<¢ nfeful and important, than to have their delicate ears wounde 
«© by the ufe of a word, unknown to Cicero, Saluft, or the othe’ 
<< writers of the Auguftanage.” Yet this is no more than mul 
unavoidably happen when things of modern ufe, of which thy 
“Romans had no idea, and confequently no phrafes to exprel, 

Bh them, 


i 


) 
m The following fentence, “ fi guis adbat- others of the fame ftamp, in the laws of th 
' 86 tglia curte fua exierit, if any one goes out Burgundians on the continent, before» th 
«¢ of his own court to fight,’? dc. may raife end of the fifth century. (dd, x. ¢. 5- §. 261 
: i 


afmile in the ftudent as a flaming modern nPref’ Rep. 
— anglicifm ; but he may meet with it, among o Pref. ad Eadmer. 
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| 
, them, come to be uc in the Latin tongue. It would puzzle 
i _ the moft claffical {cholar to find an ‘appellation, in his pure lati- 


| therefore to be imputed as Prick to neceflity, as ignorance, that 
| they weré ftiled in our forenfic dialect con/tabularius, recordum, 
and feoffamentum. Thus again, another uncouth word of our 
 antient laws (for J defend not the ridiculous barbarifms fometimes 
: introduced by the ignorance of modern practifers) the fubftantive 
. ‘murdrum, or the verb murdrare, however harfh and unclaflical it 


\fince no other word in being, occidere, interficere, necare, or the 
\like, was fufficient to exprefs the intention of the criminal, or 
quo ammo the act was Pape tes > ; and therefore by no means 
came up fo the notion of murder at prefent entertained by, our 
Jaw; vz.a killing with malice aforethought. 


A stmfLAr neceflity to this produced a fimilar effect at By- 
‘zantium, when the Roman laws were turned into Greek for the 
Jafe of the oriental empire: for, without any regard to Attic 
elegance, the lawyers of the imperial courts made no feruple to 
)tranflate fidei-commiffarios, phideikommiffarious’; cubiculum, kou- 
boukleion®; jlium-familias,paida-phamilias’; repudium, repoudion' ; 
compromijum, kompromifion‘; reverentia et obfequium, reverentia 
kas obfekouion"; and the (ice They ftudied more the exaét and 
precife import of the words, than the neatnefs and delicacy of 
their cadence. And my academical readers will excufe me for 
fuggefting, that the terms of the law are not more numerous, 
more uncouth, or more difficult to be explained by a teacher, 
than thofe of logic, phyfics, and the whole circle of Ariftotle’s 
philofophy, nay even of the politer arts of architecture and it’s 
kindred ftudies, or. the fcience of rhetoric itfelf. Sir Thomas 
More’s famous legal queftion” contains in it nothing more dif. 
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nity, for a conftable, a record, or a deed of feoffment: it is, 


may feem, was neceffarily framed to exprefs a particular offence; - 


— 4 
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cult, than the definition which in his time the philofophers eur. | 
réntly gave of ther mdterza prima, the groundwork of all natural” 
knowlege ; that it is “* negue quid, neque TORR, neque quale, nes i 
Que aliquid eorum quibus éns determinatur ;"* or it’s fubfequent ex” 
‘planation by Adrian Heereboord, who affures us * that A materi 
“* prima non eft corpus, neque per formam corporettatis, neque per fi ft mplis , 
<* cem effentiam : eft tamen ens, et quidem jubftantia, licet incomplete J 
“¢ habetque acium ex fe entitativum, et fimul eff potentia fubjectiva.”, 
The law therefore, with regard to it’s technical phrafes, ftands| | 
upon the fame footing with "other fludies, and requefts only th ; 
fame indulgence. = | 


T urs technical Latin continued in ufé from the time of it’s. 
firft introduction, till the fubverfion of our antient conftitutio: 
under Cromwell; when, among many other innovations in the | 
law, fome for hae better and (ome for the worfe, ‘the language. 
of our records was altered and turnedinto Englifh. But, at the 
reftoration of king Charles, this novelty was no longer counte 
nanced ; the practilers finding it very difficult to exprefs them 
felves fa concifely or fienifeandy i in any other language but the 
Latin. And thus it continued without any fenfible inconye- 
nience till about the year 1730, when it was again thought pro-| 
per that the proceedings at law fhould be done into Englith, and’ 
it was accordingly fo ordered by ftatute 4 Geo. Il. c. 26. This | 
was done, in order that the common people might have know 
legeand underftanding of what wasalleged or done forand againtt | 
them in the procefs and pleadings, the judgment and entries in, 
acaufe. Which purpofe I know not how well it has anfwered ;, 
but am apt to fufpec that the people are now, after many vou | 
experience, altogether as ignorant in matters of law as before.) 
On the other hand, thefe inconveniences have already arifen 
from the alteration; that now many clerks and attorneys are. 
hardly able to read, teach lefs to underftand, a2 record even of, | 
fo modern a date as the reign of George the fir. And it has 


much enhanced the expenfe of all legal proceedings: for fince 
the’ 


; Psi y 


x Philofoph. natural. ¢. 1. §.28, We. 
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the practifers are confined (for the fake of the ftamp duties, 
which are thereby confiderably encreafed) to write only a ftated 
number of words in a theet; and as the Englifh language, 
‘through the multitude of it’s particles, is much more verbofe 
than the latin ; it follows that the number of fheets muft be 


of technical phrafes, and the names of writs and other proces 
were found to be fo very ridiculous (a writ of nifi prius, quare 
impedit, fieri facias, habeas corpus, and the reit, not being ca- 
)pable of an Englith drefs with any degree of {ferioufneds) that in 
“two years time a new act was obliged ta be made, 6 Geo. Il. 
\c. 14; which allows all technical words to continue in the ufual 
language, and has thereby almoft defeated every beneficial pur- 


pofe of the former ftatute. 


W.nat is faid of the alteration of language by the ita- 
tute 4 Geo. If. c. 26. will hold equally ftrong with refpect to the 
jprohibition of ufing the antient immutable court hand in writing 
‘the records or other legal proceedings ; whereby the reading of 
any record that is forty years old is now become the object of 


Jof it, which forbids the ufe of abbreviations, feems to be of more 


according to the precept of Juftinian’; “ ne per fcripturam alt- 
gua fiat in poflerum dubitatio, Subemus noi per. Jiglorum captiones 
“ et compendiofa aenigmata ejufdem codicis textum confcribi, fed per 
* Uiterarum confequentiam explanari concedimus.” But, to return to 
our demurrer. 


WueEn the fubftance of the record is completed, and copies 
Jare delivered to the judges, the matter of law, upon which the 
demurrer is grounded, is upon folemn argument determined by 
the court, and not by any trial by jury; and judgment is there- 
| pee hy Tey 20d upon 


y For inftance thefe three words, “ fe- ed into feven, ‘* according to the form of 
1 & cundam formam ftatuti,” are now conyert= —_«* the ftatute.”” 
B z ge concept, digeft. §. 13, 


‘very much augmented by the change’. The tranflation alfa 


{cience, and calls for the help of an antiquarian. But that branch 


folid advantage, in delivering fuch proceedings trom obfcurity: 


a 


ies Skip a 
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: juftiication to be legal: now, on arguing this demurrer, if the} . 


it; for here the truth of the matters alleged muft be folemnly,/) 
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upon accordingly given. As, in an action of trefpafs, if the f 
defendant in his plea confefles the fact, but juftifies it caufa v- 


nationis, for that he was hunting ; and to this the plaintiff de 
«nurs, that is, he admits the truth of the plea, but denies tha 


court be of opinion, ” that a man may not juftify trefpafs in hunt4 
ing, they will give judgment for the plaintiff; if they think that! : 
he may, then judgment is given for the defendant. Thus is an| i 
iffue in law, or demurrer, difpofed of. | 


An iffue of faét takes up more form and preparation to fettle 


esathined § in the channel prefcribed by law. To which exami- 
nation, of faéts, the name of trial is ufually confined, which h 
will be treated of at large in the two fucceeding chapters. } 
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} CHAPTER THE TWENTY SECOND. 


Or THE SEVERAL SPECIES or TRIAL. 


1 HE uncertainty of legal proceedings is a notion fo generally 
: T adopted, and has fo long been the ftanding theme of wit 
J and good humour, that he who fhould attempt to refute it would 
\be looked upon asa man, who was cither incapable of difcern- 
| ment himéelf, or elfe méant to impofe upon others. Yet it may 
) not be amifs, before we enter upon the feveral modes whereby 
| certainty is meant to be obtained in our courts of juftice, to in- 


of, confifts ; and to what caufes it owes it’s original. 


Ix hath fometimes been faid toowe it’s original to the num- 
ber of our municipal conftitutions, and the multitude of our ju- 
dicial decifions* ; which occafion, it is alleged, abundance of 
rules that militate and thwart with each other, as the fentiments 


or caprice of fucceflive legiflatures and judges have happened to: 


vary. The fact, of multiplicity is allowed; and that thereby 
the refearches of the ftudent arerendered more difficult and la- 
borious: but that, with proper induftry, the refult of thofe en- 
-quiries will be doubt and indecifion, is a confequence that cannot 
| beadmitted. People are apt to be angry at the want of fimpli- 
city in our laws: they miftake variety for confufion, and com- 


| pace arbitrary 

: \ f PG 

a See the preface to fir John Davies’s reports: wherein many of the following topics 
ate difeufled more at large, ; 


) quire alittle wherein this uncertainty, fo frequently complained 


wy, ? 


plicated cafes for contradictory. They bring us the examples of 


disse 
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or injury, and of confequence are entitled to noredrefs. We: 
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arbitrary governments, of Denmark, Mufcovy, and Pruflia: of if 
wild and uncultivated nations, the favages of Africa and Ameri- a 
ca; or of narrow domedtic republics, in antient Greece and mo-|)_ 
dern Switzerland ; and unreafonably require the fame paucity of a 
laws, the fame concifenefs of practice, in a nation of freemen, a 
a politeand commercial people, and a populous extent of ter-|, 
ritory. | 4 

In an arbitrary defpotic, government, where the lands are | 
at the difpofal of the prince, the rules of fucceffion, or the mode| 
of enjoyment, muft depend upon his will and pleafure. Hence q 
there can be but few legal determinations relating to the Pros | | 
perty, the defcent, or the conveyance of real eftates; and the | 
fame holds in a ftronger degree with regard to goods and _chat- ti 
tels, and the contracts relating thereto. Under a tyrannical fway 
trade muft be continually in jeopardy, and of confequence can | 
never be extenfive; this therefore puts an end to the neceffity of | 
an infinite number of rules, which the Englifth merchant daily | 
recurs to for adjufting commercial differences. Marriages are * 
there ufually contraéted with flaves ; or at leaft women are treat. | 
ed as fuch: no laws can be therefore expected to regulate the | 
rights of dower, jointures, and marriage fettlements. Few alfo i 
are the perfons who can claim the privileges of any laws; the 
bulk of thofe nations, viz. the commonalty, boors, or peafants, ! 
being merely villeins and bondmen. Thofe are therefore left to q 
the private coercion of their lords, are efteemed (in the con-' 
templation of thefe boafted legiflators) incapable of either right | 


may fee, in thefe arbitray ftates, how large a field of legal cons. 
tefts is already rooted up and deftroyed. | aa 


ne | 
~ AGAIN; were wea poor and naked people, as the favages of . 


_ America are, ftrangers to {cience, to commerce, and the arts as) 


well of convenience as of luxury, we might perhaps be con- | 

tent, asfome of them are faid to be, to refer all difputes to the ; 

néxt Iman we met upon the road, and fo put a fhort end to every | 
3 contraz 


- 
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controverfy. For in a ftate of nature there is no room for muni- 
cipal laws; and the nearer any nation approaches to that ftate, 
the fewer they will have occafion for. When the people of Rome 
were little better than fturdy fhepherds or herd{men, all their 
laws were contained in ten or twelve tables: but as luxury, po- 
litenefs, and dominion increafed, the civil law increafed in the 
fame proportion, and {welled to that amazing bulk which it now 
_ occupies, though fucceflively pruned and retrenched by the em- 
 perors Theodofius and Juftinian. 


Se = ———> - a 
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_ In like manner we may laftly obferve, that, in petty ftates 
| and narrow territories, much fewer laws will fuflice than in large 
ones, becaufe there are fewer objects upon which the laws can 
) operate. The regulations of a private family are fhort and well- 
known ; thofe of a prince’s houtfhold are neceflarily more various 
and, diffufe. 4 , 


| 


Tue caufes therefore of the multiplicity of the Englith laws 
are, the extent of the country which they govern ; the commerce 
and refinement of it’s inhabitants; but, above all, the liberty 
and property of the fubje@. | Thefe will naturally produce an 
infinite fund of difputes, which muft be terminated in a judicial 
\way: and it is effential to a free people, that thefe determina- 
tions be publifhed and adhered to : that their property may beas — 
certain and fixed as the very conftitution of their ftate. For 
though in many other countries every thing is left in the breaft 
of the judge to determine, yet with us he is only to declare and 
| pronounce, not to make or new-model, the law. Hencea multitude 
of decifions, or cafes adjudged, will arife; for feldom will it 
happen that any one rule will exactly fuit with many cafes. And 
in proportion as the decifions of courts of judicature are multi- 
plied, the law will be loaded with decrees, that may fometimes 
(though rarely) interfere with each other: either becaufe fuc-. 
ceeding judges may not be apprized of the prior adjudication ; 
jor becaufe they may think differently from their predeceffors; 
or,becaufe the fame arguments did not occur fermerly as at pre- 
ie | fent ; 
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fent; or, in fine, becaufe of the natural imbecillity and imper 4 
fection that attends all human proceedings. But, wherever this) 
happens to be the cafe in any material point, the legiflature is| 
ready, and from time to time both may, and frequently does.) | 
intervene to remove the doubt ; and, upon due deliberation had,| 
determines by a declaratory flatute how the law fhall be held for i 
the future. 5 he 7 


WHATEVER inftances therefore of contradi@ion or uncer-| 
tainty may have been gleaned from our records, or reports, muft % 


be imputed to the defects of human laws in general, and are not} 
owing to any particular ill conftruction of the Englifh fyitem. |: 


Indeed the reverfe is mok ftri@ly true. The Englifh law is le6! 
embarraffed with inconfiftent refolutions and doubtful queftions) 
than any other known fyftem of the fame extent and the fame’. 
duration. I may inftancein the civil law: the text whereof, as). 
collected by Juftinian and his agents, is extremely voluminous 4 
and diffufe ; but the idle comments, obfcure gloffes, and jarring” 
anterpretations grafted thereupon by the learned jurifts, are lite-\ 
rally without number. And thefe glofies, which are mere pri- 
vate opinions of fcholaftic doors (and not, like our books ‘of! 
reports, judicial determinations of the court) are all of authority! 
fufiicient to be vouched and relied on ; which mutt needs breed | 
great diftraction and confufion in their tribunals. The fame may" 
be faid of the canon law ; though the text thereof is not of half’ 
the antiquity with the common law of England; and though | 
the more antient any fyftem of laws is, the more it is liable to. 
be perplexed with the multitude of judicial decrees. When’ 
therefore a body of laws, of fo high antiquity as the En olith, is : 
in general fo clear and perfpicuous, it argues deep wifdom and!) 
forefight in fuch as laid the foundations, and great care and cir- 
cumfpection, in fuch as have built the fuperftru€ture. 7 | 


_ But is not (it will be afked) the multitude of lawfuits, which’ 
we daily fee and experience, an argument againft the clearness’ 
and certainty of the law itfelf? By no means: for among the’ 
various | 


~ 


various difputes and contr Svetfies; which are daily to be met with 


_in the.courfe of legal proceedings, it is obvious to obferve how 


very few arife from obfcurity in the rules or maxims.of law. 


An ation fhall feldom be heard.of, to determine a queftion of 


inher itance, unlefs the fact of the defcent be controverted. But the 
dubious points, which are ufually agitated in our courts, arife 
chiefly from the difficulty there is of afcertaining the intentions 


J intentions in dark or new-fangled expreflions. 


_ of individuals, in their folemn difpofitions of property ; in their 
‘| contracts, conveyances, and teftaments. It is an object indeed | 
of the utmoft importance in this free and commercial country, 
to lay as few reftraints as poflible upon the transfer of pofleffions 
_ from hand to hand, or their various defignations marked out bythe 


prudence, convenience, or neceflities, or even by the caprice, of 


| their owners: yet to inveftigate the intention of the owner is fre- 


quently matter of difficulty, among heaps of entangled: convey ances 


| or wills of a various obfcurity. The law rarely hefitates in decla- 
ring it’s own meaning 3 but the judges are frequently puzzled 
| to find out the meaning of others. Thus the powers, the inte- 


reft, the privileges, and properties of a tenant for life, and a tc- 


/nant in tail, are clearly diftingnithed and precifely fettled by law : 
but, what words in a will fhall conftitute this orthat eftate, has 


occafionally been difputed for more than two centuries paft ; and 


) will continue to be difputed as long as the carelefinefs, the igno- 


ance, or fingularity of teftators fhall continue to cloath their 


4 bA2 


Laine from fo fertilea fund as the i ignorance and wilfulnefs of 
bir hike thefe will Bea no ae in neat of number to 
of the parties : by cithleg their Gacaeluita asada bat are 
falfe in ‘fact, and. thereupon bringing groundlefs actions ; or 
by their denyin; fuch facts as are true, in fetting up unwarrant- 
able defences. fas facto oritur jus : if therefore the ‘fact be per- 
verted or mif-reprefented, thelaw which arifes from thence will 
re unjuftor partial. And, in order¥o prevent this, 

Vor. ITI, Sy TL : it 


Cho = = Wrones. 92% 


ae) OT, RvR ndne fo watt an acceffion of on parame 


— 


330 Private : a Boox Uh], 


it is neceflary to fet right the fact, and eftablith:the truth con: } 
tended for, by appealing to fome mode.of probation or trial, which| 
- the law of the country has ordained for a criterion of. feath and |. 
falfhood. 


THESE modes of probation or trial form in every civilized| | 
country the great object of judicial decifions. And experience | I 
will abundantly fhew, that above a hundred of our lawfuits arife| | 
from difputed faéts, for one where the law is doubted of. _ About | 
twenty days in the year are fufficient, in Wetminfter- -hall, to) 
-fettle (upon folemn argument) every demurrer or other fpecial| 
point of law that arifes throughout the nation: but two months | | 
are annually {pent in deciding the truth of fats, before fix | 
diftinG tribunals, in the feveral circuits of England; exclufive | 
of Middlefex and London, which afford a fupply of caufes much . 
more ag equivalent to any two of the largeft circuits. 1 


TRILIA Lt thenis ihe examination of the matter of fact 1 in ‘fume | 


of which there are many different fpecies, according to the di al 


ference of the fubject,. or thing to be tried: of all which . e 
will take a curfory view in this and the fubfequent chapter. For 
the law of England fo induftrioufly endeavours to invei tigate 
truth at any rate, that it will not confine itfelf to one, or to a 
few manners of trial; but varies it’s examination of fa¢ts ace. 
cording to the nature fe: the facts themfelves: this being the one , 
invariable principle purfued, that as well the beft method of ! 
trial, as the beft evidence upon that trial, which the nature of ; 
the cafe affords, and no other, fhall be © bee yy in ,the Englith | 
courts of juftice. a | 


fs battel ; by wager of laehs and Be jury. 


YF irst then of the trial by record. arbi 18 alia fed: in ; 
one a inftance : and that is where a matter of record is | 
: i .* | ay | 
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‘pleaded in any action, asa fine, a judgment, or the like; and 
the oppofite party pleads ** wul tie! record,” that there is no fuch 
matter of record exifting: upon this iflueis tendered and join- 
‘ed in the following form, “ and this he prays may be enquired 
VS of by the record, and the other doth the like ;” and hereupon 
he party pleading the record has a day given him to bring it in, 
Jand proclamation is made in court for him “ to bring forth his 
1 record or he fhall be condemned ;” and, on his failure, his 
antagonift fhall have judgment to recover. ‘The trial therefore 
Jof this iffue is merely by the record; for, as ‘fir Edward Coke? 
obferves, a record or enrollment is‘a monument of fo high a na- 
ture, and importeth in itfelf fuch abfolute verity, that if it be 
pleaded that there is no fuch record, it fhall not receive any trial 
by witnefs, jury, or otherwife, but only by itfelf. Thus titles 
of nobility, as whether earl or no earl, baron or no baron, fhall 
be tried by the king’s writ or patent only, which is matter of 
record’. Alfo in cafe of an alien,* whether alien friend or ene- 
my, fhall be tried by the league or treaty between his fovereign 
| and ours; for every league or treaty is of record*. And alfo, 
| 


whether a manor be held in antient demefne or not, fhall be 
tried by the record of dome/day in the king’s exchequer. 


YL Trav by infpefion, or examination, is when for the 
greater expedition of a caufe, in fome point or iflue being either 
the principal queftion, or arifing collaterally out of it, but being 
evidently the object of fenfe, the judges of the court, upon the 
teftimony of their own fenfes, fhall decide the point in difpute.. 
}¥or, where the affirmative or negative of a queftion is matter of 
\fuch obvious determination, itis not thought neceflary to fum- 


mon a jury to decifle it; who are properly called in to inform 


the confcience of the courtin refpect of dubious facts : and there- 
| fore when the fa¢t, from it’s nature, muft be evident to the court 
) either from ocular demonttration or other irrefragable proof, 
\there the law departs from it’s ufual refort, the verdict of twelve 
1 eS ee he AL 2, 2 i, mien, 
Dad Taft, 127. ao Uy) cd #P PS Ree jas TP Oe 
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men, and relies on the judgment. of the court alone. As in cafe | 


of a fuit to reverfea fine for non-age of the cognizor, or to = il 4 
€ i 


afide a fatute or recognizance entered into by aninfant ; h 


and in other cafes of yan like fort, a writ fhall iffue to mee the- |: a 


rif", commanding lim that he conftrain the faid party to ap-| 
pear, that it may be afcertained by the view of his body by the 
King’s juitices, whether he be of fullage or not; ut per afpettum |. 
“© corporis fut conflare poterit jufticiariis noftris, “fi t praeditius A fit’ 
© plenae, actaits necne‘,”” t 


fpection, any doubt of the age of the party (as may ‘frequently | 


be the cafe) it may proceed to take proofs of the fact; and, ‘par- 4 
ticularly, may examine the infant himfelf upon an oath of ‘vaie : 


dire, veritatem dicere, that is, to make true anfwer to fuch que 
tions as the court fhalldemand of him: or the court grey , 
amine his mother, his god- faehery or the like’, 


Ix like manner if adefendant Wlcada an Bit saot H% the Re i 
that. the plaintiff is dead, and one appears and. calls himfelf the) 
plaintiff, which the defendant denies; in this cafe the: judges ' 


fhall determine by infpection and examination, whether he 


the plaintiff ornot®. Alfo ifa man be found by a jury an idiot: 


a nativitate, he} may come in perfon into the chancery before the 
chancellor, or be brought there by his “friends, to be infpected « 


and examined, whether idiot or not: and if, upon fuch. view’ 


_ and enquiry, it appears he is not-fo, the verdict of the ‘jury, 


} ( 
i 


and all the proceedings pera are utterly void and ira kang of 
no effeQi, | ST eal 4 ie | 
ANOTHER inftancein a the trial by jaisedigocn may. 
ufed, is when, upon an appeal of maihem, the iffue joined — 
whether it be maihem or no maihem, this fhall be decided 
the court upon, inne pion. for which BRA Say Ele ot 


% 


yg 4 ore 


“e Vege. BI. tried by infpection. 

_ £ This queftion of non-age was formerly, g x Roll Abr. 573: 
according to Glanvil, (J. 13. c. x5.) tried ho Rep. 30. 
bya jay of eight men 3; though mow itis . i Ibid. 31. 


If however the court has, upon in-| 
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j the afliftance of tasiailece And, by analogy to this, in anace 
‘tion of trefpafs for maihem, the court, (upon view of fuch mai- 
hem asthe plaintiff has laid in his declaration, or which is cer- 
tifed by the judges who tried the caufe to be the fame as was 
given in evidence to the jury) may encreafe the damages at their 
own difcretion*; as may alfo be the cafe upon view of an atro- 
cious battery’ » But then the battery mutt likewife be alleged fo 
“certainly in the declaration, that it may APRs to be the fame 
“hike the battery aafpasted : | 


1. Aus 0, to afcertain any circumftances relative toa pacrgulat 
vie pat, it hath been tried by aninfpection of the almanac by 
: the court, Thus, upon a writ of error from an inferior court, 
that of Lynn, the error affigned was that the judgment was 

erene on.a funday, it appearing to beon 26 February, 26 Eliz. and 

up pection of the almanacs of that year it was found that 
the ahs of. February in that year aétually fell upon a funday : ns 
‘this was held to be a fufficient, trial, and that a trial by a jury 
\was not neceflary, although it was anerror in fact; and fo the 
judgment was reverfed”. Butin all thefe cafes, tlie judges, BS 
apie conceiye a doubt, may order it to be oo by j pry: 


i 


“I. T HE. trial by certificate is allowed in fuck cafes, where 
the evidence of the perfon certifying is the only proper criterion 
jof the point in difpute. For, when the fact in queition lies out 
of ‘the cognizance of thecourt, the judges muft rely on the fo- 
lemn averment or information of perfons in fuch a ftation, as 
jafords thém the moft clear and competent knowlege of the 
rat _As therefore fuch evidence (if given toa jury) muff have 
nclufive, thelaw, to fave trouble and circuity, permits 

¢ determined upon fuch certificate merely. Thus, 

¢ be whether A was abfent with the king in his 

* the realm in time of war, this thall be tried” a 


ee ee ae. 
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the certificate of the marefchall of the king’s hoft in writing ‘ 
under his feal, which fhall be fent to the juftices. 2. If, in or 
der to avoid an outlawry or the like, it was alleged that the de-} i 


fendant was in prifon, wifra mare, at Bourdeaux, or in the fer- 
vice of the mayor of Bourdeaux, this fhould have been tried by) 
the certificate of the mayor; and the like of the captain of} 
Calais’. But, when this was law®, thofe towns were under the; 
dominion of the crown of Pupland® . And therefore, by a pa- 


- Jamaica or Minorca, the trial fhould be by certificate from the: 


governor os thofe iflands. We alfo find’ that the certificate off | 
the queen’s mefienger, fent to fummon home a peerefs of the) 
realm, was formerly held a fufficient trial of tlfe contempt in| 


_refufing to obey fuch fummons. 3. For’ mattersswithin , the’ 


realm ; the cuftoms of the city of London fhall be tried by the: 
hbiticdte of the mayor and aldermen, certified by the. mouth’ 


of their recorder’; upon a furmife from the party alleging it, 
that the cuftom ought to be thus tried: elfe it muft be tried by 


"rity of reafon, it fhould now hold that in fimilar cafes, arifing at) 


the country®. As, the cuftom of diftributing the effects of 


“freemen deceafed: of enrolling apprentices; or that he who is: 


free of one trade may ute iioeker! ; if any of thefe, or other 
milar, points coméif iffue. But this rule admits of an exceptior 


where the corporation of London is party, or interefted, in the: 
fuit; as in an action brought fora penalty inflicted by the cuf-' 


tom: for there the reafon of the law will not endure fo partial 


a trial; but this cuftom fhall be determined by a jury, and ne 


by thie’ mayor and aldermen, certifying by the moo of thei 
recorder’. 4. In fome cafes, the fheriff of: London’s certifica 


fhall be the final trial: as if the iffue be, whether the defenda: 4 
be a citizen of London or a foreigner’, in Vas vee privile a 


pleaded to be fued only in the city courts. Of anature fome 
what fimiliar to which is the trial of the privilege of the unive 
fity, when the chancellor claims cognizance of thecaule, t 


» 


o 9 Rep. 31. s Bro. 4dr. t. trial. ra 96. 
p 2 Roll. Abr. 583. ; t Hob. 85. 

*q Dyer. 176, 177- , v. Co. -Litteya, 
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| caufe one of the parties isa privilered perfon. In this cafe, the 
‘charters, confirmed by aét of parliament, direct the trial of the 
- queftion, whether a privileged perfon or no, to be determined by 
the certificate and notification of the chancellor under feal; to 
which it hath alfo been ufual to add an affidavit of the fact : but 
if the parties be at iffue between themfelves, whether A isa mem- 
‘ber of the univerfity or no, ona plea of privilege, the trial fhall 
be then by jury, and not by the chancellor’s certificate"; becaufe 
jthe charters direct only that the privilege be allowed on the 
jchancellor’s certificate, when the claim of cognizance is made 
‘by him, and not where the defendant himfelf pleads his privi- 
Jlege: fo that this muft be left to’the ordinary courfe of deter= 
mination. 5. In matters of ecclefiaftical jurifdi@tion, as mare 
riage, and of courfe general baflardy, and alfo excommunicaticn, 
jand orders, thefe, and other like matters, fhall be tried by the 
bifhop’s certificate”. Asif it be pleaded in abatement, that the 
plaintiff is excommunicated, and iffue is joined der cok or ifa 
man claims an eftate by defcent, and the tenant allenes: the de- 
\mandant to bea baftard; or if on a writ of dower the heir 
pleads no marriage 5 or if the iflue in a quare impedit be, whether 
or no’the church be full by inftitution ; all thefe being matters 
of mere ecclefiaitical cognizance, fhall be tried by certificate 
from the ordinary.. But in an action on the cafe for calling aman 
baftard, the defendant having pleaded in juftification that the 
plaintiff was really fo, this was directed to be tried by a jury*: 
Jbecaufe, whether the plaintiff be found either a general or fpe- 
‘ial baftard, the juftification will be good; and no queftion of 
pecial battardy fhall be tried by the bithop’s certificate, but by « 
i jury’. Fora fpecial baftard is one born, before marriage, of 
P parents. who afterwards intermarry: which is baftardy by our 
Es though not by the ecclefiaftical. « It would therefore be im- 
Biproper to refer the trial of that queftion to the bifhop ; 5 who, 
whether the child be born before or after marriage, will be fure : 
uo ‘ie. a to 
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to return or certify him legitimate’. 4dzlity of a clerk pre} | 
fented*, admiffion, inflitution, and deprivation of a clerk, fhall alfo. 
be tried by certificate from the ordinary or metropolitan, becaufe | 
of thefe he is the moft competent judge? : but sduélion thall 
tried by a jury, becaufe it is a matter ‘of public notoriety *, an 
is like wife the corporal inveftiture of the temporal profits. Re} 
fignation of a benefice may be tried in either way*;. but it feems 
moft properly to fall within the bifhop’s cognizance. 6. The 
trial of all cuftoms and practice of the courts {hall be by certifi, | 
cate from the proper officers of thofe courts re{pectively ; and, 
what return was made on a writ by the fheriff or under-fheriff, 
fhall be only tried by his own certificate’. And thus much for 7 
thofe feveral iffues, or matters of fact, which are proper to be 


ia 


tried by certificate.  —* ote 


IV. A rourtH fpecies of trial is that by wtneffes, per tefles, 
without the intervention of ajury. This is the only method of | 
trial known to the civil law; in which the judge is left to form 
in his own breaft his fentence upon the credit of the witnefles 
examined: but it is very rarely ufed in our law, which prefers 
the trial by jury before it in almoft every inftance. Save onl 4 
that when a widow brings .a writ of dower, and the tenant 
pleads that the hufband is not dead; this, being looked upon. 
dilatory plea, is, in favour of the widow and for greater 
pedition, allowed to be tried by witnefles examined before t 
judges: and fo, faith Finch‘, fhall no other cate in our | 
But fir Edward Coke* mentions fome others: as, to try whe 
; the tenant in areal a¢tion was duly fummoned, or the validi 

ofa challenge to a juror: fo that Finch’s obfervation muft be 
confined to the trial of direct and not collateral iffues. And 1p 
every cafe fir Edward Coke lays it down, that the affirmative muft 
‘be proved by two witneffes at the leait. ay 4 
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i ie HE next {pecies of trial is of great antiquity, but much 
ital though ftill in force if the parties chufe to abide by it; 
el. This feems to have owed 
es oaite to the military {pirit of our anceftors, joined to a 
‘uperftitious frame of mind: it being in the nature of an appeal 
to providence, under an apprehenfion and hope however pre- 
‘umptuous and unwarrantable) that heaven would give the vic- 
}ory to him who had the right. The decifion of fuits, by this 
ippeal to the God of battels, is. by fome faid to have been in- 
Wvented by the Burgundi, one of the northern or German clans 
That planted themfelves in Gaul. And itis true, that the fir& 
gvritten injunction of judiciary combats that we meet w ith, is in 
Ibe laws of Gundebald, A. D. 501, which are pr ole a in the 
| Burgundian code. Yet it does not feem to have been merely a 
ocal cuftom of this or that particular tribe, but to have been 
Khe poipmon ufage of all thofe warlike people from the earlieft 
Himes". And it may alfo feem froma paflage in Velleius Pater- 
| sulus!, that the Germans, when firft they became known to the 
Romans, were wont to decide all contefts of right by the fword: 
Mor when Quintilius Varus endeavoured to iapoe are among them — 
the Roman laws and method of trial, it was looked upon (lays 
the hiftorian) as a ‘ novitas incognitae difciplinae, ut folita armis 
© decerni sure terminarentur.”’ And among the antient Goths in 
Sweden we find the practice of judiciary hak eftablifhed upon 
mach the fame footing asthey formerly were in ourown country’. 


| nf Tu 1s trial was introduced into England among other Norman 
|cutoms by William the conqueror; but was only ufed in three 
Icafes, one military, one criminal, and the third civil. The firft in 
the court-martial, oF court of chivalry ann honour*: the —e in 
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moft folemn decifion of real property. For in writs of right the 
jus proprietatis, which is frequently a matter of difficulty, is in. 
quefltion; but other real actions being merely queftions of the}, 
jus poffeffionis, which are ufually more plain and obvious, ‘i 
‘anceftors did not in them appeal to the decifion of prowiden 
Another pretext for allowing it, upon thefe final writs of rig 
was alfo for the fake of fuch claimants as'might have the tr 
right, but yet by the death of witnefles or other defect of 
dence be unable to prove it to a jury. But the moft curio 
reafon ofall is given in the mirror”, ‘that itis allowable u 
warrant of the combat between David for the people of ‘Ur 
of the one party, and Goliah for the Philiftines of the ot 
party: a reafon, which pope Nicholas I. very feriouily decide 
be jnconclufive’. Ofbattel therefore on a writ of right ° we ate 
now to fpeak; and although the writ of right itfelf, and 
courfe this trial thereof, be at prefent difufed ; yet, as tt 1s 
at this day, it may be matter of curiolity, at leaft, to enqul 
into the forms of this proceeding, as we may gather them fr 
antient authors’. 


Tue laft trial by battel that was joined in a civil fuit (thou; 
there was afterwards one in the court of chivalry in the reig) ; 
Charles the firft?; and another.tendered, but not joined, 1 
writ of right upon the northern circuit in 1638) was in the t] 
teenth year of queen Elizabeth, as reported by fir James Dyer’ 
and .was held in Tothill fields: Weftminfter, “* non fine mag 
< juris confultorum perturbatione,”’ faith fir Henry Spelman’, 
was himfelfa witnefs of the ceremony. The form, as ap 
from the authors before cited, is as follows. 


| Wren the tenant in a writ of right pleads the general ulue, 

IZ. that he hath more right to hold, than the demandant hath 
m ¢. 3- §. 23- ak i ‘het? Yearbook. 29 Edw. TIT. 12. Finch. | 
n-Decret. part. 2. cauf. 2. Qu. §. 6. 23. 742i. Dyer. 301. 2 Inft. 247. a 
o Append. N°. I. §. 5. q ‘Rufhw. coll, yol. a, part. a. fol. tras) | 
p Glanvil. I. 2, ¢. 3. Vet. nat. brev. fol. 2. r 301. aa 

Nov. Narr. tit. Droit patent. fol. 231+ (ect. s Gloff, 103, , fy 
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cov on and oe to ‘prove it by the aa of his champion, 


place muft produce his champion, te by throwing down 
his glove asa gage or pledge, thus wages or ftipulates battel with 
the champion ot "the demandant; who, by taking up the gage or 
glove, ftipulates on his part to accept the challenge. The eafou 
why it is waged by champions, and not by the parties themfelves, 
in civil actions, is becaufe, if any party to the fuit dies, the fuit 
mutt abate and be at an end for the prefent ; and therefore no 
judgment could be given for the lands in queftion, if either of 
the parties were flain in battel’: and alfo that no perfon might 
claim an exemption from this trial, as was allewed in criminal 
cafes, where the battel was waged i in perfon. 


A piece of ground is then in due time fet out, of fixty feet 
fquare, enclofed with lifts, and on one fide a court erected for 
thie judges of the court of common pleas, who attend there in 
their fcarlet robes; and alfo a bar is prepared for the learned. 
ferjeants at law. When the court fits, whick ought te be by 

funrifing, proclamation is made for the parties, and their cham- 
pions ; who are introduced by two knights, and are drefled in a 
coat of armour, with red fandals, bareleeged from the knee 
downwards, bareheaded, and with bare arms to the clbows. 
The weapons allowed them are only batons, or iftaves, of an 
elllong, and afour-cornered feather target; fo that death very 
feldom enfued this civil combat. In the’ court military indeed. 
they fought with fword and lance, according to Spelman and 
Rufhworth ; as likewife in France only villeins fought with the 
buckler and baton, gentlemen armed at all points. And upon 
this, and other circumftances, the prefident Montefquica "hath 
with great ingenuity not only deduced the impious cuftom of 
private duels upon imaginary points of honour, but hath alfo 
traced the heroic madnefg of knight errantry, from the fame 

original of judicial combats. But to proceed. : 
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champion of the demandant, then taking the other by the faa | | 
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W nen the champions, thus armed with batons, arrive withip| 
the lifts or place of combat, the champion of the tenant then | 5 
takes his adverfary by the hand, and makes oath that the tene- | : 


ments in difpute are not the right of the demandant; and th 


{wears in the fame manner that they are; fo that each champi on| 
is, or ought to be, thoroughly perfuaded bf the truth of the. caufe | 
ne fohes® for. Next an oath againtt forcery and enchantment is | 
to be taken by both the champions, tn this or a fimilar for 
hear this, yejuftices, that Ihave this day neither eat, drai 
nor have upon me, neither bone, ftone, ne grafs ; nor any 
chantment, forcery, or witchcraft, whereby the law of Ged || 
may be abafed, or the law of the devil at So hee me , 
God and his faints.” 


(eae E ‘patrols is thus begun, and the combitants are Bonne 
fight till the ftars appearin the evening: and, if the champ 
of the tenant can defend himfelf till the ftars appear, the ten 
fhall prevail in his caufe ; for it is fufficient for him to main 
his ground, and make it 2 drawn battel, he being already i a 
poffefiion ; but, if victory declares itfelf for either party, for . , 
is judgment finally-given. This victory may arife, from th 
death of either of the champions: which indeed hath rare 
happened; the whole ceremony, to fay the truth, bearing a né 
refemblance to certain rural athletic diverfions, which are pro- | 
bably derived from this ee Or victory 1 is oniineS if a } 


than of any Pe tee meaning. But a horrible word it ind 
is to the ee champion : fince, as a Te omsuaid to” 


ram ae hated is, to become sn and. not ips accoun a 


tiber et eo homo 5 ae re iaaee by the event to. be proved 
forfworn, 
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| forfworn, and therefore never be put upon a jury or admitted 
J as a witnefs in any caufe. 

is, Mee . . 

Tuts isthe form of atrial by battel; a trial which the te- 
Jnant or defendant in a writ of right, has it in his election at 
this day to demand; and which was the only decifion of fuch 
writ of right after the conqueft, till Henry the fecond by con- 
Vfent of parliament introduced the grand affife”, a peculiar {pecies 
of trial by jury, in concurrence therewith; giving the tenant 
his choice of either.the one or the other. ‘Which example, of 
difcountenancing thefe judicial combats, was imitated about a 
century afterwards in France, by an edict of Louis the pious, 
A.D. 1260, and foon after by the reft of Europe. The efta- 
blifhment of this alternative, Glanvil, chief juitice to Henry 


noble improvement, as in fact it was, of the law’. 


VI. A stxtH fpecies of trial is by wager of law, vadiatio 
Jegis, as the foregoing is called wager of battél, vadiatio duelli: 
becaufe, as in the former cafe the defendant gavea pledge, gage, 
or vadium, to try the caufe by battel ; fo here he was to put in 
fureties or vadios, that at fuch a day he will make his law, that 
is, take the benefit which the law has allowed him’. For our 
‘anceftors confidered, that there were many cafes where an inno- 
cent man, of good credit, might be overborne by a multitude 
of falfe witnefles ; and therefore eftablithed this fpecies of trial, 
by the oath of the defendant himfelf: for if he will abfolutely 
fwear himfelf not chargeable, and appears to be a perfon of re- 


"wi putation, 
w Append. Ne. I, §. 6. ; pliciwn, vel faltem perennis infamiae oppro- 
x Ejt autem magna affifa regale quoddam — brium illius infefti et inveresunds verbi, quod 
beneficium, clementia principis, de confiio pro- in ore villi turpiter fonat confecutivum. Ex 
cerum, populis indultum ; quo vitae hominum,  aequitate item maxima prodita ef? legals ita 
et ftatus integritati tam falubriter confulilur,  infitutio. Jus enim, quod poft multas et lon= 
ut, retinendo quod quis poffidet in libero tene~ gas dilationes vix evincitur per duellum, per _ 
mento foli, duelli cafum dechinare poffint bomi- beneficium i/tiys confiitutionis commodius ¢& ac~ 


_ nesambiguum. Ac per hec contingit, infpera- celeratius expeditur. (1.3.6. 7+) 
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the fecond, and probably his advifer herein, confiders as a moift | 
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putation, he fhall go free and for ever acon of the debt, er] 
other caufe of action. 


é 


-Turs method of trial i is not oft to be found in the cadet q 
of almoft allthe northern nations, that broke in upon the Ro-|, t 
man empire and eftablifhed petty kingdoms upon its ruins %; but} | 
it’s otiginal may alfo be traced as far back as the Mofaical las 
If a man deliver unto his neighbour an afs, or an ox, or 
fheep, or any beaft, to keep; and it die, or be hurt ord 
ven away, no man feeing it; then fhallan oath of the Lord be} 
between them both, that io hath not put his hand unto his | 
neighbour’s goods ; and the owner of it fhall accept thereof, 
and he fhall not make it good* -’ We fhall likewife be able 
difcern a maniteit refemblance,' between. this fpecies of trial, a 
the canonical purgation of the popifh clergy, when accufed of 
capital crime. The defendant or perfon accufed was in both cafes | 
to make oath ot his own innocence, and to producea certain | 
number of compurgators, who fwore they believed his oath, | 
Somewhat fimilar alfo to this is the facramentum decifionis, or the 
voluntary and decifive oath of the civil law’; where one of the: 
parties to the fuit, not being able to prove bis charge, offers to: 
refer the decifion of the caufe to the oath of his adverfary?) 
which the adverfary was bound to accept, or tender the fame) 
propofal back again ; otherwife the whole was taken as confefled 
by him. But, though a cuftom fomewhat fimilar to this pre 
vailed formerly in the city of London‘, yet in general the Eng- a 
lith law does not thus, like the civil, reduce the defendant, in| 
cafe he isin the wrong, to the dilemma of either a keRion or 
perjury : but is indeed fo tender of permitting the oath to A 
taken, even upon the defendant’s own requeft, that it allows it! 
only in.a very few cafes; and in thofe it has alfo devifed other! 


collateral remedies for the party injured, in which the defendant 
_ is excluded from his wager of law. 
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Hindeed Glanvil exprefles it, “¢ jurabit ducdecima manu :’ 


% 


pen a 
aan : 


| Tae manner of waging and making lawis this. He that has 
| waged, or given fecurity, to make his law, brings with him into 
} court eleven of his neighbours: a cuftom, which we find par- 


ticularly defcribed fo carly as in the league between Alfred and 
Guthrun the Dane‘; for by the old Saxon conftitution every 
man’s credit in courts of law depended upon the opinion which 
his neighbours had of his veracity. The defendant then, ftand- 
ing at the end of the bar, is admonithed by the judges of the 
nature and danger of a falfe oath®. And if he ftill perfifts, he 
is to repeat this or the like oath: “ hear this, ye juftices, that 


1 I do not owe unto Richard Jones the fum of ten pounds, nor 
1: any penny thereof, in manner and form as the faid Richard 


« hath declared againft me. So help me God.” And thereupon 
his eleven neighbours or compurgators thall avow upon their 
athe Me they believe in their confciences that he faith the 
‘truth; fo that himfelf muft be fworn de fdelitate, and the ele- 


ven de credulitate®. It is held indeed by later authorities ® that 
I fewer than eleven compurgators will do: but fir Edward Coke is 


pofitive that there muf be this number; and his opinion not 
only feems founded upon better authority, but alfo upon better 
reafon: for, as wager of law is equivalent to a verdict in the 


I defendant’s favour, it ought to be eftablifed by the fame or 


equal teftimony, namely by the oath of twelve men. And fo 
>and in 
'o Hen. Ill.’ when a defendant in an action of debt waged his 


Jaw, it was adjudged by the court “ quod defendat fe ducdecima 
I‘: manu? Thus too, in an author of the age of Edward the 


firk*, weread, “ adjudicabitur reus ad legem fuam duodecima manu.’ 


ee the antient treatife, entitled dyverfite des courts, exprefsly 


confirms fir Edward Coke’sppinion’. # 
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fea was firit produced, and their teftimony was found confiftent. | 


_ required, in many ervi/ cafes: which an-author of their own? 


34% PRR VIACT, E Boox Ul. | 


Ir muft be however obferved, that fo long as the cuftom | 
continued of producing the /ecfa, the /wit, or witnefles to give |. 
probability to the plaintiff’s demand, (of which we {poke in a for- | 


mer chapter) the defendant was not putto wagehislaw, unlefsthe | 


To this purpofe {peaks magna carta, c..28. ‘ Nullus ballivus de |) 
“ caetero ponat aliquem ad legem manifefam,” (that is, wager of | 
battel) ‘ ec ad juramentum,” (that is, wager of law) << fimplict |) 
“ Joquela fua,” (thatis, merely by his count or declaration) c¢ fine | 
« teflibus fidelibus ad hoc indudlis,? Which Fleta thus explains: | 
<< fi petens fectam produxerit, et concordes invenianiur, tune Téth 


a 
et 


‘< poterit vadiare legem fuam centra petentem et contra fectam fuam | 
« prolatam ; fed fr secta variabilts inventatur, exiunc non tenebitur 
«¢ Jegem vadiare contra fectam illam.” It is true indeed, that Fleta | 
exprefsly limits the number of compurgators to be only double 
to that of the “eda produced; “ ut fi duos vel tres toes i 
<« duxerit ad probandum, oportet quod defenfio fiat per quatour vel | 
« per fex; ita quod pro quolibet tefte duos producat juratores, ufque 
«< gd duodecim:”’ fo that according to this doctrine the eleven 
compurgators were only to be produced, but not all of them 
<¢ (worn, unlefs the feta confifted of fix. But,though this might ; 
poflibly be the rule till the production of the fecta was generally | 
difufed, fince that time the duodecima manus feems to have been! 


generally required”. | _ ¥ 


i 
i 


Iw the old Swedifh or Gothic conftitution, wager of law was) 
not only permitted, as it ftill is.in criminal cafes, unlefs the fat | 
be extremely clear againft the prifoner®; but was alfo abfolutely : 
very juftly charges as being the fource of frequent perjury. This. 
he tells us, was owing to the popifh: ecclefiaftics, who introduced: 
this method of purgation from their canon law; and, having 
fown a plentiful crop of oaths in all judicial proceedings, reaped | 
. | after: 
me 
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afterwards an ample harveft of perjuries: for perjuries werd 
)punithed in part by pecuniary fines, payable to the coffers of the 
‘church. But with us itt England wager of law is never required 5 
Jand is then only admitted, where an action is brought upon fuch 
|matters as may be fuppofed to be privately tranfacted between 
‘ithe parties, and wherein the defendant may be prefumed to have 
Jmade fatisfaction without being able to prove it. Therefore it is 
Jonly in actions of debt upon fimple contract, or for an amerce- 
jment, in aétions of detinue, and of account, where the debt 
Jmay have been paid, the goods reftored, or the account ballan- 
ced, without any evidence of either ; it is only in thefe actions, 
Ii fay, that the defendant is admitted to wage his law": fo that 
wager of law lieth not, when there is any fpecialty, as a bond 
Jor deed, to charge the defendant; for that would be cancelled 
lif fatisfied; but when the debt groweth by word only. Nor 
Wdoth it lie in an action of debt, for arrears of an account, fettled 
Iby auditors in a former action’. And by fuch wager of law (when 
admitted) the plaintiff is perpetually barred ; for the law, in the 
liimplicity of the antient times, prefumed that no one would for- 
Ifwear himfelf, for any wordly thing °. Wager of law however 
Iiicth in a real action, where the tenant alleges hé was not legally 
\fummoned to appear, as well as in mere perfonal contracts’. 


A m Aw outlawed, attainted for falfe verdict, or for confpi- 
| cg or perjury, or otherwife become infamous, as by pronoun- 


| cing the horrible word in a trial by battel, {hall not be permitted 
o wage his law. Neither fhall an infant under the age of twenty 
Jone, for he cannot be admitted to his oath; and therefore, on 
Ithe other hand, the courfe of juftice fhall flow equally, and the 
defendant, where an infant is plaintiff, fhall not wage his law. — 
But a feme-covert, when joined with her hufband, may be ad- 
mitted to wage her law: and an alien fhall do it in his own, 
language", 
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Ir is moreover & rule, that where a man is compellable by }) 
law to do any thing, whereby he becomes creditor to another, | © 
the defendant in that cafe fhall not be admitted to wage his laws |'7 
for then it would be in the power of any bad man to run in |" 
debt firft, againit the inclinations of his creditors, and afterwards |: 
to fwear itaway. But where the plaintiff hath given voluntary | | 
credit to the defendant, there he may wage his law; for, by |'} 
giving him fuch credit, the plaintiff has himfelf borne teftimony | 
that he is one whofe RahiGet may be trufted. Upon this prin- |) 
ciple it is, that in an action of debt againft a prifoner by a gaoler |! 
for his victuals, the defendant fhall not wage his law: for the |] 
gaoler cannot refufe the prifoner, and ought not to fuffer him to |} 
perifh for want of fuftenanee. But otherwife it is for the board |] 
or diet of a man at liberty. Inan action of debt brought by an 
attorney for his fees, the defendant cannot wage his law, becaufe |] 
the plaintiff i is compellable to be his attorney. And fo, if a‘ 
fervant be retained according to the ftatute of labourers, 5 Eliz. i | 
¢. 4. which obliges all fingle perfons of a certain age, and not J 
having other vifible means of livelyhood, to go out to fervice ; in | 
an action of debt for the wages of fych a fervant, the matter 
fhall not wage his law, becaufe the plaintiff was compellable to } 
ferve. But it had been otherwife, had the hiring been by Bc: l 
cial contract, and not according to the ftatute™. i 


In nocafe where a contempt, trefpafs deceit, or any injury | 
with force is alleged againtt the defendant, is he permitted to 
wage his law”: for it is impoflible to brefume he has fatisfied 

the plaintiff his demand in fuch cafes, where damages are un- | 
certain and left to be affeffed by ajury. Nor will the law truft | 
the defendant with an oath to difcharge himfelf, where the pri- 
‘wate injury is coupled as it were with a public crime, that of 
force and violence ; which would be equivalent to the porgation 
bh of the civil hw, which ours has fo juftly rejected. 


: | 
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} chufes to rely on his adverfary’s veracity, by brin ging an obfolete, 
} inflead of a modern, action. Therefore one fhall hardly hear at 


} being fupplied by.an action of tre/pa/s on the cafe for the breach 
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of the deceafed, fhall not be admitted to wage their law’: for 


not allowed to wage his law’. 


| defendant bore a fair and unreproachable character ; and it alfo 
J was confined to fuch cafes where a debt might be fuppofed to be 


panied thisindulgence. But at length it was confidered, that 
I (even under all it’s reftrictions) it threw too greata temptation 
in the way of indigent or profligate men: and therefore by de- 


\ 


Execurors andadminiftrators, when charged for the debt 


no man can withafafeconfcience wage law of another man’s . 
contract; that is, fwear that he never entered into it, or at leaft 
that he privately difcharged it. The king alfo has his preroga- 
tive; foras all wager of law imports a reflection on the plaintiff 
for difhonefty, therefore there fhall be no fuch wager on actions 
brought by him’. And this prerogative extends and is commu- 
nicated to his debtor and accomptant; for, on a writ of quo minus 
in the exchequer for a debt on fimple contract, the defendant is 


Tuus the wager of law was never permitted, but where the 


difcharged, or fatisfaction made in private, without any witnel- 
fes to atteft it: and many other prudential reftri¢tions accom- 


grees new remedies were devifed, and new forms of action were 
introduced, wlierein no defendant is at liberty to wage his law. 
So that now no plaintiffneed at all apprehend any danger from 
the hardinefs of his debtor’s -confcience, unlefs he voluntarily 


prefent of an action of debt brought upon a fimple contract ; that 


of a premife or a/ump/it ; wherein, though the fpecific debt can- 
not be recovered, yet damages may, equivalent to the {pecific — 
debt. And, this being an action of trefpais, no law canbe waged = 
therein. So,.inftead of an action of detinue to recover the very By 
thing detained, an action of trefpafs onthe cafe in frover and © 
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conver [ion is ulvally brought ; wherein, though the horfe or other 
fpecific chattel‘cannot be had, yet the defendant fhall pay da- |" 
mages for the converfion, aie to the value of the chattel ; and | 
for this trefpafs alfo no wager of law is allowed. In the room | 
of actions of account a bill in equity is ufually filed: wherein, |. 
though the defendant anfwers upon his oath, yet fuch oath is || 
not conclufive to the plaintiff; but he may prove every’ article | 
by other evidence, in contradiétion to what the defendant has 
{worn, So that wager of law is quite out of ufe, being avoided | ¥ 
by the mode of bringing the action ; but itill it is not out of force, |} 
And therefore, when anew ce inflicts a penalty, and gives 
an action of debt for recovering it, it is ufual to add, in which 9 
no wager of law fhall be allowed; otherwife an hardy. delinquel | 
might efcape any penalty of the law, , by {wearing he had ‘never | 
incurred, or elfe had difcharged it, — 


fy 


THese fix fpecies ofitrials, that we have confidered in the 
prefent chapter, are only had in certain fpecial and eccentrical ‘ 
cafes; where the trial by the country, per pais, or by jury, ' i 
would not be fo proper or effectual. In the next chapter we ° 
fhall confider at large the nature of that principal criterion’ of | 
‘truth in the law of England, : 


yy 
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HE fubje€t of our next enquiries will be the nature and 

method of the trial by jury; called alfo the trial per pais, 
or by the country. A trial that hath been ufed time out of mind. 
. inthis nation, and feems to have been co-eval with the firit — 
civil government thereof. Some authors have endeavoured to 
trace the original ofjuries upas high as the Britons themfelves, 
the firft inhabitants of our ifland ; but certain it is, that they 
were in ufe among the earlieft Saxon colonies, their inftitution 
being afcribed by bifhop Nicolfon* to Woden himfelf, their great 
legiflator and captain. Hence it is, that we may find traces of 
juries in the laws of all thofe nations which adopted ‘the feo- 
dal fyftem, as in Germany, France, and Italy; who had all of 
them a tribunal compofed of twelve good men and true, “ bont 
§ homines,? ufually the vafals or tenants of the lord, being the 
equals or peers of the parties litigant: and, as the lord’s vafals 
judged each other in the lord’s courts, fo the king’s vafals, or 
the lord’s themfelves, judged cach other in the king’s court.” In 
England we find actual mention of them fo early as the laws of 
| king Ethelred, and that not as a new invention’. Stiernhook? 
afcribes 


a de jure Saxonum, p. 12. | ec Wilk. LL. Ang]. Sax, 13176 
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afcribes the invention of the jury, which in the Teutonic lan- | 
guages is denominated nembda, to Regner, king of Sweden and |; 
Denmark, who was co-temporary with our king Egbert. Just as |) 
we are apt to impute the invention of this, and fome other pieces | 
of juridical polity, to the fuperior genius of Alfred the great ; to | 
whom, on account of his having done much, it is ufual to at- || 
tribute every thing: and as the tradition of antient Greece placed |’ 
to the account of their one Hercules whatever atchievement was » 
performed fuperior to the ordinary prowelfs of mankind, Whereas a 
the truth feems to be,that this tribunal was univerfally eftablifhed | 
among:all the northern nations, and fo interwoven in their very | 
conftitution, that the earlieft accounts of the one give us alfo |) 
fome traces of the other. It’s eftablifhment however and ufe, ia | 
this ifland, of what date foever it be, though for atime greatly | 
impaired and fhaken by the introduction of the Norman trial by | 
battel, was always fo highly efteemed and valued by the people, 
that no conqueft, no change of government, could ever prevail to | 
abolifh it. In magna carta it is more than once infifted on as the 1 
principal bulwark of our liberties; but efpecially by chap. 2a 
that no freeman fhall be hurt in either his perfon or propertyg 
& nifi per Tegale judicium partum fuor um vel per legem terrae,” 
‘A privilege which is couched in almoft the fame words with that | | 
ofthe emperor Conrad, two hundred years before*: “* memo be- | 
“ nefictum fuum perdat, nifi fecundum confitetudinem antecefforum 
” nofirorum et per judicium partum fuorum.’ And it was ever , 1 
efteemed, in all countries, a privilege of the higheft ; and mot. 
beneficial nature. | 


- Bor I will not mifpend the reader’s time in fruitlefs enco= | 
- tiums on'this method of trial: but hall proceed to the diffec: | 
“tion and examination of it in all it’s parts, from whence indeed 
it’s higheft encomium will arife ; fince, the more it is fearched | 
$nto and underftood, ‘the moreit is fure to be valued. And this | 
‘¥s/a fpecies of knowlege moft abfolutely neceflary forevery gen- | 
RR in the kingdom: as well becaufe he may be eee ] 
calle 
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) ealled upon to determine in this capacity the rights of others, 
his fellow-fubjects; as becaufe his own property, his liberty, 
| and his life, depend upon maintaining, in it’s legal force, the 
_ conftitutional trial by jury. chibi 


- Triacs by jury in civil caufes are of two kinds ; extraordi- 
nary, and ordinary. The extraordinary I fhall only briefly hint 
at, and confine the main of my obfervation to that which is more 
yfual and ordinary. 


Tue firft {pecies of extraordinary trial by jury is that of the | 
grand affife, which was inftituted by king Henry the fecondin | 
_ parliament, as was mentioned in the preceding chapter, by way 
_of alternative offered to the choice of the tenant or defendant in 
a writ of right, inftead of the barbarous and unchriftian cuftom 
of duelling. For this purpofe a writ de magna affifa eligenda is 
_ directed to the fheriff £, toreturn four knights, who are to eleét 
_and chufe twelve others to be joined with them, in the manner 
mentioned by Glanvil®; who, having probably advifed the mea- 
fure itfelf, is more than ufually copious in defcribing it: and 
thefe, all together, form the grand aflife, or great jury, which 
is to try the matter of right, and muft confift of fixteen ju- 
rors*, 


ANOTHER fpecies of extraordinary juries, is the jury to try an 
attaint; which is a procefs commenced againft a former jury, for 
bringing in a falfe verdi& ; of which we fhall {peak more largely 
in a fubfequent chapter. At prefent I fhall only obferve, that 
this jury is to confift of twenty four of the beft men in the 
county, who are called the grand jury in'the attaint, to dif. : 
tinguifh them from the firft or petit jury ; and thefe are to hear — 
)and try the goodnefs of the former verdict. 
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Wit regard to the ordinary trial by, jury in civil cafes, I } 
fhall purfue the {ame method in confidering it, that I fet out i 
with in explaining the nature of profecuting actions in general, || 
viz. by following the order and courte of the proceedings thems |,” 
{elves, as the moft clear and perfpicuous way of treating it. 


_ Whew therefore an iffue is joined, by thefe words, * and 
“te this the faid A prays may be enquired of by the country,” or, | 
« andof this he puts himfelf upon the country, and the faid B | 
« does the like,” the court awards a writ of venire facias upon | 
the roll or record, commanding the fheriff “ that he caufe to |i 
& come bere on fach a day, twelve free and lawful men, /iberos | 
< et legales homines, of the body of his county, by whom the | | 
« truth of the matter may. be better known, and who are nel- . 
¢¢ ther of kin to the aforefaid A, nor the aforefaid B, to recog- 
«nize the truth of the iffue between the faid parties!.”” And |] 
fuch writ is accordin aly iffued to the fheriff. 


Tus the caufe ftands ready for a trial af the bar of the court § 
sifelf: for all trials were there antiently had, in actions which | 
avere there firft commenced ; which never happened but in mat: | 
ters of weight and confequence, all trifling fuits being ended in 
the court-baron, hundred, or county courts: and all caufes of * 
great importance or difficulty are ftill ufually retained upon mo- 
tion, to be tried at the bar in the fuperior courts. But when | 
the ufage began, to bring actions of any trifling value in the’ 
courts of Weftminfter-hall, it. was found to be an intolerable. 
-pburthen to compel the parties, witnefles, and jurors, to come. 

from Weftmorland perhaps or Cornwall, to try an action of af 
fault at Weftminfter. Therefore the legiflature took into confi-' 
deration, that the king’s juftices came ufually twice in the year 
| Gnto the feveral counties, ad capiendas affifas, to take or try writs) 
of aflife, of mort @’ anceftor, novel diffeifin, nufance, 2nd the like., 
The form of which writs we may remember was ftated to be, 
aes that, 
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that they commanded the fheriff to fummon an aflife or jury, 
and go to view the land in queftion; and then to have the faid 
jury ready at the next coming of the juftices of aflife (together 
_ with the parties) to recognize and determine the diffeifin, or 
_ other injury complained of. As therefore thefe judges were 
| ready in the country to adminifter juftice in real actions of aflife 
the legiflature thought proper to refer other matters in iffue to be 
_alfo determined before them, whether of a mixed or perfonal kind. 
And therefore it was enacted by ftatute Weftm. 2.13 Edw.I.c. 30. 
that a claufe of nifi prius fhould be inferted in all the aforefaid 
writs of venire facias; that is, *“ that the fheriff fhould caufe the 
“jurors to come to Weftminfter (or wherever the king’s court 
_* fhould be held) on fucha day in eafter and michaelmas terms ; 
“ nifi prius, unlefs before that day, the jufti¢es afligned to take 
<¢ affifes fhall come into his faid county.” By virtue of which 
«the fheriff returned his jurors to the court of the juitices of af- 
fife, which was fure to be held in the vacation before eafter and 
-michaelmas terms; and there the trial was had. Wis, 


. A N- inconvenience attended this remedy: principally becaufe, 
as the fheriff made no return of the jury to the court at Weft- 
miniter, the parties were ignorant who they were till they came 
upon the trial,and therefore were not ready with their challenges, 
or exceptions. For this reafon by the ftatute 42 Edw. Ill. c. 11. 
| the method of trials by mi/i prius was altered; and it was enacted 
that no inquefts (except of aflife and gaol-delivery) fhould be 
‘taken by writ of nifi prius, till after the fheriff had returned the 
names of the jurors to the court above. So that now the claufe 
of nifi prius, is left out of the writ of ventre facras, which is the 
-fheriff’s warrant to warn the jury; aad is inferted in another 
_ part of the proceedings, as we fhall fee prefently. $ 


F or now the.courfe is, to make the fheriff’s venire returnable ~ 
on the laft retuya of the fame term wherein iffue is joined, wz. 
hilary or trinity terms; which, from the making up of the iffues 
therein, are ufually called ifuable terms. And he returns the 
Vou. Ill. AN IW ae names 
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names of the jurors in a panel (% little pane, or oblong piece of 
parchment) annexed to the writ. This jury is not fummoned, 
and therefore, not appearing at the day, muft unavoidably make 
default. For which reafon a compulfive procefsis now awarded [9 
again{t the jurors, called in the common pleas a writ of habeas” [ 
corpora juratorum, and in the king’s bench a di/fringas, com- 
manding the fheriff to have their bodies, or to diftrein them by. 
“their lands and goods, that they may appear upon the day ap- 
pointed. Theentry therefore on the roll or record is*, “* that 
«¢ the jury is refpited, through defect of the jurors, till the firft 
« day of the next term, then to appear at Weltminfter ; unlefs (@ 
“before that time, viz. on Wednefday the fourth of March, \ 
« the juftices of our lord the king, appointed to take aflifes in! |) 
é that county, fhali have come to Oxford, that is, to the place | 
afigned for holding the aflifes. Therefore the fheriffis com- | 
manded to have their bodies at Weftminfter on the faid frre | 
day of next term, or before the faid juftices of aflife, if before , 
that time they come to Oxford; v7z. on the fourth of March | 
<¢ aforefaid.’? And, as the judges are fure to come and open the ; 
‘circuit commiffions on the day mentioned in the writ, the fheriff 
returns and fummons this jury to appear at the aflifes, and there 
the trialis had before the juftices of a/fi/e and mf prius: among 
whom (as hath been faid') are uftially two of the judges of the ; 
courts at Weftminfter, the whole kingdom being divided into fix | 
circuits for this purpofe. And thus we may obferve that the trial 
of common iffues, at mii prias, was in it’s original only a colla- , 
teral incident to the original bufinefs of the juftices of aflife 5 
though now, by the various revolutions of practice, it is become | 
their principal employment: hardly any thing remaining in ufe , 
of the real a/j/es, but the name. || 


ie ae the fheriff be not an indifferent perfon: as if he be a | 
“party in the fuit, or be related by either blood or affinity to either | 
of the parties, he is not then trufted to return the jury; but the . 
venire {hall be direéted to the coroners, who in this, as in many i 


other | 
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_otherinftances,. are the fubftitutes of the fheriff, to execute pro- 
cefs when he is deemed.an improper perfon. If any exception 
Jes to the cor6ners, the venirerfhall be directed to two clerks of 
) the court, or two perfons of the county named by-the court and 
fworn™. And thefe two, who are called eli/ors, or clectors, {hall 
indifferently name the jury, and their return is final. 


‘Ler us now paufe awhile, and obferve (with fir Mathew 
Hale") in thefe firft preparatory ftages of the trial, how admi- 
rably this conftitution is adapted and framed for the inveftigation 
_ of truth, beyond any other method of trial in the world. For, 
firlt the perfon returning the jurors is aman of fome fortune 
_ and confequence ; that fo he may be not only the lefs tempted 
- to commit wilful errors, but likewife be refponfible for the faults 
of cither himfelf or his officers: and he is alfo bound by the 
‘obligation of an oath faithfully to execute his duty. Next, as to 
the dime of their return: the pannel is returned tothe court upon 
the original venire, and the jurors. are to be fummoned and 
‘brought in many weeks afterwards to the trial, whereby the par- 
‘ties may have notice of the jurors, and of their fufliciency or 
infufficiency, characters, connections, and relations, that fo they 
‘may be challenged upon juft caufe; while at the fame time by 
‘means of the compulfory procefs (of di/iringas or habeas. corpora) 
thecaufe is not like to be retarded through defect of jurors. Third- 
‘ly, as to the place of their appearance: which in caufes of weight 
and confequence is at the bar of the court ; but in ordinary cafes 
‘at the affifes, held in the county where the caufe of action arifes,’ 
‘and the witneffes and jurors live: a provifion moft excellently 
‘calculated for the faving of expenfe to the parties. For, though 
the preparation of the caufes in point,of pleading is tranfacted 
‘at Weftminfter, whereby the order and uniformity of proceeding 
is preferved throughout the kingdom, and multiplicity of forms 
is prevented 3, yet this is no great charge or trouble, one attorney 
being able to tranfact the bufinefs of forty clients. But the 
troublefome and moft expenfive attendance is that of jurors and 
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witneffes at the trial ; which therefore is brought home to them, |; 
in the country where moft of them inhabit. Fourthly, the per- | 
fons before whom they are to appear, and before whom the trial }¥ 
is to be held, are the judges of the fuperior court, if it be a}] 
trial at bar ; or the judges of affife, delegated from the courts |i 
at Weftminfter by the king, if the trial be held in the country : 
perfons, whofe learning and dignity fecure their jurifdiction from |} 
contempt, and the nowelty and very parade of whofe appearance | 
have no fmall influence upon the multitude. The very point of |] 
their being ftrangers in the county is of infinite fervice, in pres | 
ven‘ing thote fa@tions and parties, which would intrude in every || 


caufe of moment,- were it tried only before perfons refident on } 
the fpot, as juftices of the peace, and the like. And, the bet- | 
ter to remove all fufpicion of partiality, it was wifely provided | 
by the ftatutes 4 Edw. Il.c.2. 8 Ric. Il. c. 2. and 33 Hen. VIII. : 
c. 24. that no judge of affife fhould hold pleas in any county) 
wherein he was born orinhabits, And, as this conftitution pre- : 
vents party and faction from intermingling in the trial of right, 
fo it keeps both the rule and the adminiftration of the laws unis :! 
form. ‘Thefejuftices, though thus varied and fhifted at every 9 
affifes, are all {worn to the fame laws, have had the fame edu- } 
cation, have purfued the fame ftudies, converfe and confult to- 1 
gether, communicate their decifions and refolutions, and prefide 
in thofe courts which are mutually conneéted and their judg- : 
ments blended together, as they are interchangeably courts of | 
_ appeal or advice to each other. And hence their adminiftration — 
of juftice, and conduct of trials, are confonant and uniform 3 
whereby that confufion and contrariety are avoided, which woul : 
naturally arife from a variety of uncommunicating judges, or: 
from any provincial eftablifhment. But let us now return to the | 
~ aflifes, ) q 


W HEN the general day of trials is fixed, the plaintiff or’ his 
attorney muft bring down the record to \the affifes, and enter it ' 
with the proper officer, in order to it’s being called on in courfe, _' 
Ifit be not fo entered, if cannot-he tried ; therefore it isih the | 
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| plaintiff’s breaft to delay any trial by not carrying down the re- 
cord: unlefs the defendant, being fearful of fuch neglect in the 
plaintiff, and willing to difcharge himfelf from the aétion, will 
himfelf undertake to bring on the trial, giving proper notice to 
the plaintiff. Which proceeding is called the trial by provi/o; 
by reafon of the claufe then inferted in the fheriff’s venire, viz. 
“< provifo, provided that if two writs come to your hands, (that 
“© is one from the plaintiff and another from the defendant) you 
<< fhall execute only one of them.” But this practife begins to 
be difufed, fince the ftatute 14 Geo. II.c. 17. which ena¢ts, that 
if, after iffue joined, the caufe is not carried down to be tried 
-aocording to the courfe of the court, the plaintiff fhall be ef- 
teemed to be nonfuited, and judgment {hall be given for the 
defendant as in cafe of a nonfuit. In cafe the plaintiff intends 
to try the caufe, heis bound to give the defendant (if he lives 
within forty miles of Londén) eight days notice of trial ; and, if 
he lives at a greater diftance, then fourteen days notice, in order 
to prevent furprize: and if the plaintiff then changes his mind, 
and does not countermand the notice fix days before the trial, 
the fhall be liable to pay cofts to the defendant for not proceed- 
ing to trial, by the fame laft mentioned flatute. The defendant 
however, or plaintiff, may, upon good caufe fhewn to the court 
above, asupon abfence or ficknefs of a material witnefs, obtain 
‘leave upon motion to defer the trial of the canfe till the next 
aflifes. : 


Burt we will now fuppofe all previous fteps to be regularly 
fetiled, and the caufe to be called on in court. The record is 
‘then handed to the judge, to perufe and obferve the pleadings, . 
and what iffues the parties are to maintain and prove, while the 
jury is called and fworn.. To this end the fheriff returns his 
compulfive procefs, the writ of habeas corpora, or diffringas, with 
the panel of jurors annexed, to the judges officer incourt. ‘The 
jurors contained in the panel are either /pecial or common jurors. 
‘Special juries were originally introduced in trials at bar, when 
the caufes were of too great nicety for the difcuffion of ae | 

- Trees 


358 . | PRIVATE Boox IH]. 


freeholders ; or where the fheriff was fufpected of partiality, the’ 
not upon fuch apparent caufe, as to warrant an exception to him. || 
He is in fuch cafes, upon motion in court and a rule granted |] 
thereupon, to attend the prothonotary or other proper oflicer } 
with his freeholder’s book; and the officer is to take indifferently | 5 
forty eight of the principal freeholders in the prefence. of the 
attornies on both fides; who are each of them to ftrike off}, 
twelve, and the remaining twenty four are returned upon the}, 
pancl, By the Latute 3 Geo. II. c. 25. either party 1s intitled)§ 
upon motion to have a{pecial jury ftrnck upon the trial of any; 
iflue, as well at the affifes as at bar; he paying the extraordinary) 
expente, unlefs the judge will ce (in Bestrtee 25 of the fla-|§ 
tute 24 Geo. H.c. 18.) that the caufe required fuch fpecial jury.. | 
. a | 


H 


A coMMON juryis one returned by the fheriff according to), 
the direétions of the ftatute 3 Gea. Il. c. 25. which appoints,) 
that the theriff fhall not return a feparate panel for every feparate a 
caufe, as formerly ; but one and the fame panel for every caule; 
to be tried at the fame afflifes, containing not lefs than. forty 
eight, nor more than feventy two, jurors: and that their names,| 
being written on tickets, fhall be put into a box or glafs ; and: 
when each caufe is called, twelve of thefe perfons, ee names | 
thall be firft drawn out of the box, fhall be fworn upon the j jury, 
unlefs abfent, challenged, or excufed; and unlefs a previous view: 
of the lands, or tenements, or ak matters in queftion, fhall: 
have been thought neceflary by the court: in which cafe fix or! 
more of the jurors réturned, to be agreed on by the parties, on 
named by ajudge or other proper oflicer of the court, fhall be; 
appointed to take fuch view ; and then fuch of the jury as hayey 
appeared upon the, view (if any®) thall be {worn on the inqueft) 
previous to any other j jurors. Thefe acts are well calculated to 
reftrain any fufpicion of partiality in the fheriffjor any tamnpeais 
with the j jurors when returned. | ; 


ag 
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| A s the jurors appear, yRiob called, they fhall be ayoth un- 
els challenged by either party. Challenges are of two boats ; 
challenges to the array, and challenges to the polls. 


| Cua LLENGES to thearray are at once an exception to the 
whole panel, in which the jury are arrayed or fet in order by the 
fheriff in his return ; and they may be made upon account of 
partiality or fome default in the fheriff, or his under-officer who 
arrayed the panel.’ And, generally {peaking, the fame reafons 
that betere the awarding the venzre were fuflicient to have di- 
rected it to the coroners or elifors, will be alfo fufficient to quafh 
the array, when made by a perfon or officer of whofe partiality 
there is any tolerable ground of fufpicion. Alfo, though there 
be no perional objection againit the fheriff, yet if he arrays the 
panel at the nomination, or under the direction of either party, 
this is good caufe of challenge to the array. Formerly, if a lord 
of parliament had acaufe to be tried, and no knight was return- 
ed upon the jury, it was a caufe of challenge to the array: but 
an unexpected ate having been made of thisdormant privilege by a 
fpiritual lord”, (though 47s title to fach privilege was very doubt- 
ful*) it was abolifhed by ftatute 24 Geo. I. c. 18... Alfo, by the 
olicy of the antient law, the jury was to come de vicineto, from 
th he neighbourhood of the vill or place where, the canfe of action 
was laid in the declaration ; and therefore fome of the jury were 
obliged to be returned fart the hundred in which fuch vill lay ; 
and, if none were returned, the array might be challenged 
for defect of \hundredors. Thus the Gothic jury, or nemdda 
vas alfo collected out of every quarter of the country ; ‘* dinos, 
“ trinos, vel etiam fenos, ex fingulis territortt quadrantibus’.” For, 
living in the neighbourhood, they were properly the very coun- 
try, or pais, to which both parties had appealed ; and were fup- 
}pofed to know before-hand the characters of the parties and wit- 
Ineffes, and phereiera the better knew what credit to give 9 aS 
‘ yacts 


: p K. v. Bp. of Worcefter, M. ap Geo, IT. q 2 Whitelocke of parl. 211. 
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facts alleged inevidence. But this convenience was overballan- 
ced by another very naturalandalmoft unavoidableinconvenience; } 
that jurors, coming out of the immediate neighbourhood, would i 
‘be apt to intermix their prejudices and partialities in the trial of |; 
right. And this our law was fo fenfible of, that it for a long | 
time has been gradually relinquifhing this practice; the number }. 
of neceflary hundredors in the whole panel, which in the reign to 
of Edward III were conftantly fix*, being in the time of Fortef- | 
cue reduced to four. Afterwards indeed the ftatute 35 Hen. VIII. |8 
c. 6. reftored the antient number of /ix, but that claufe was foon 4 
virtually repealed by ftatute 27 Eliz. c. 6. which required only i 
two. And fir Edward Coke alfo" gives us fuch a variety of cir- | 
cumftances, whereby the courts perinitted this ne¢eflary number | 
to be evaded, that it appears they were heartily tired of it. Atiyy 
length, by ftatute 4 & 5 Ann. c. 16. it was entirely abolithed » 
upon all civil aétions, except upon penal f¥atutes; and upon thofe | 
alfo by the 24 Geo. Il. c. 18. the jury being now only to come i 
de corpore comitatus, from the body of the county at large, and) 
not de vicineto, or from the particular neigbourhood. The ar- 
ray by the antient law may alfo be challenged, ifan alien be party ‘I 
to the fuit, and, upon a rule obtained by his motion to the court 
for a jury de medietate linguae, fuch a one be not returned by the ! 
fheriff, purfuant to the fiatute 28 Edw. lil. c. 18 which enacts, | 
that where either party is an alien born, the jury fhall be one’ 
half aliens and the other denizens; if required, for the more im- 
partial trial. A privilege indulged to ftrangers in no other! 
country in the world; but which is as antient with us as the! 
time of king Ethelred, in whofe ftatute de monticolis Walliae’ 
(then aliens to the crown of England) cap. 3. it is ordained, | 
that « duodeni legales homines, quorum fex Walhi et fex Angli erunt,) 
«¢ Anglis et Wallis jus dicunto.” But where both parties are aliens, | 
no partiality is to be prefumed to one more than another; and 
therefore by the ftatute 21 Hen. VI. c. 4. the whole jury are then 
directed to be denizens. And it may be queftioned, whether the 

— ftatute 


} 
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flatute 3 Geo. Il. c. 25. (before referred to) hath not in civil 
| caufes undefignedly abridged this privilege of foreigners, by the 
| pofitive directions therein given concerning the manner of im- 

panelling jurors, and the perfons to be returned infuch perel. 
So that the court might probably hefitate, efpecially in the cafe 
of /pecial juries, how far it has now a power to direét a panel to 
bereturned de medietate linguae, and to alterthe method prefcribed 
for ftriking a fpecial Jury, or balloting for common jurymen. ~ 


CHALLENGES to the polls, zz capita, are exceptions to par- 
| ticular jurors; and. feem to aniwer the recufatio judicis in the 
civil and canon laws: by the conftitutions of which a judge 
might be refufed upon any fufpicion of partiality”. By the laws 
of England alfo, in the times of Bracton* and Fleta’, ajudge 
init be refufed for good caufe; but now the law is otherwife, 
_ and it is held that judges or juftices cannot be challenged’. For 
_ the law will not fuppofe a poflibility of bias or favour ina judge, 
whois already fworn to adminifter impartial juftice, and whofe 
authority greatly depends upon that prefumption and idea, And 
fhould the fac at any time prove flagrantly fuch, as the delicacy | 
of the law will not prefume beforehand, there isno doubt but 
‘that fuch mifbehaviour would draw down a heavy pacers from 
thofe, to whom the judge 1 is accountable for his conduct. 
7 


» Burt challenges to the polls of the jury (who are vadacs of 
pes are reduced to four heads by fir Edward Coke* » propter 

honoris. refpectum ; Behe, defeclum ; propter wuitialae ; and Pepe 
ter delictum, 

eee a Propter honoris re[peCum ; as if a lord of parliament be 
‘impanelled ona jury, he may be ald by either partys or 

‘he may challen ge himéfelf. 
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2. Propter defediuin ; as if a juryman be an alien born, this | 
is defect of birth; if he be a flave or bondman, this is defedt |/ 
of liberty, and he cannot be liber it legals homo. Under the | 
word homo alfo, though a name common to both fexes, the fe- 
male is however excluded, propter defetum sexus: except whem |) 
a widow feigns herfelf with child, in order to exclude the next | 
heir, anda fuppofitious birth is fufpected to be intended ; them 
upon the writ de ventre infpiciendo, a jury of women is to be im=-’ {if 
panelled to try the queftion, whether with child, or not Bits } 
the principal deficiency is defect of eitate, fuflicient to qualify ke 
him to be ajuror.© This depends upon a variety of ftatutes: '§ 
And, firft, by the flatute Weftm, 2. 13 Edw. To cw g8onone) 
fhall pafs on juries in affifes within the county, but foch as may |] 
difpend 205. by the year at the leaft 5 which is encfeafed to 40s. | 
by the ftatute 21 Edw. J. ft. 1. and 2 Hen. V. ft. 2.0.3... This was: | 
doubled by the ftatute 27 Eliz. ¢. 6. which requires in every fuch " 
cafe the jurors to have eftate of frechold to the yearly ‘value of | 
al. at the leaft. But, the value of money at that time decreafing ° 

"very confiderably, this qualification was raifed by the fratute 
16 & 17 Car. I. c. 3. to 20/. per annum, which being only a- 
temporary act, for three years, was fuffered to expire without | 
renewal, to the great debafement. of juries. However by the ! 
ftatute 4 & 5 W. & M.c. 24. it was again raifed to 10/. per am= 9 
num in England and 6/. in Wales, of freehold lands or copyhold; * 
which is the fir time that copyholders (as fuch) were admitted. 
to ferve upon juries in any of the king’s courts, though they ' 
‘had before been admitted to ferve in fome of the fheriff’s courts, | 
by ftatutes 1 Ric. Il. c. 4. ando Hen. VII. c. 13. And, lafily, | 
by ftatute 3 Geo. lH. c. 25. any leafeholder for the term of five | 
hundred years abfolute, or for any term determinable upon life | 
or lives, of the clear yearly value of 20/. per annum over and | 
above the rent referved, is qualified to ferve upon juries. When | 
the jury is de medietate linguae, that is, one moiety of the Eng | 
lifh tongue or nation, and the other of any foreign one, no want | 
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of lands. fhall be caufe of challenge to the alien; for, as he is 
incapable to hold any,this would totally defeat the privilege. 
kegel 
atg Juro RS may be chatlenged propter affecium, for fufpicion 
of biafs or partiality. This may be either a princrpal challenge, 
or fo the: favour. A principal challenge is fuch, where the caufe 
-afligned carries with it prima facie evident marks of fufpicion, 
either of malice or favour: as, that a juroris of kin to cithey 
party within the ninth degrée®; that he has been arbitrator. on 
_ either fide ; that he has an intereft in the caufe; that there is 
an action depending between him and the party; that he has 
taken money for his verdict ; that he has formerly been a juror 
in the fame caufe; that he va the party’s mafter, fervant, coun- 
fellor, fteward or attorney, or ofthe fame fociety or corporation 
with him: all thefe are: principal. caufes of challenge ; which, 
 iftrue, cannot be overruled, for jurors muft be omni exceptione 
| majores. Challenges to the favour, are where the party hath no 
| principal challenge; but objects only fome probable circumttan- 
ces of fufpicion, as acquaintance and the like‘; the validity 
of which muft be left to the determination of triors,.whofe of- . 
_ fice it is to decide whether the juror be favourable or unfavour- 
_ able. The triors, in cafe the firft man called be challenged, are 
two indifferent perfons named by the court ; and, if they try one 
- man and find him. indifferent, he fhall be feat n; and then he 
and the two triors fhall try t the next ; and when another is found 
indifferent and fworn, the two triors ‘thal be fuperfeded, and the 
two rie {worn on the jury hall try the reit®. 
& Hi SRR 
Gu LLENGES propter delium are for fome crime or mif- 
pa that affects the juror’s. credit and. renders him infa- 
mous. Asfora conviction of treafon, felony, perjury, Or con- 
: xx 2 {piracy;, 


Na a ‘. 
, i . 
c Finch i. gor. & femper ex probabili caufa tres repudiare; etiam 
d In the nembda, or jury, of the antient * plures ex caufa pracgnanti et manife aftas® 
Goths, three challenges only were atlewed — (Stiernhook J. 1. ¢. 4.) 
| to: ithe favour, but the principal. challenges e Go, Lit, 758. 
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{piracy ; or if he hath received judgment of the pillory, tum- j 
brel, or the like; or to be branded, whipt, or ftigmatized ; or hi 
if he be outlawed or excommunicated, or hath been attainted of | 
falfe verdict, praemunire, or forgery ; or laftly, if he hath proved } 9 
-yecreant when champion in the trial by battel, and thereby hath |) 
lofthis Zberam'legem. A juror may himfelf be examined on oath | 
of voir dire, veritatem dicere, withregard to the three former of | 
‘thefe caufes of challenge, which are not to his difhonour; but } 
not with regard to this head of challenge, propter delictum, which | 
would be to make him either forfwear or accufe himfelf, if |, 


guilty. Up | 


Brsripes thefe challenges, which areexceptions againit the || 
fitnefs of jurors, and whereby they may be excluded from fer- 
ving, there are alfo other caufes to be made ufe of by the jurors : 
themfelves, which are matter of exemption; whereby their fer- | 
vice is excufed, and not excluded. As by flatute Welt. 2.13 Edw. I. 
c. 38. fick and decrepit perfons, perfons not commorant in the — 
county, and men above feventy years old; and by the ftatute of 
4 & 8 W. Ill. c. 32. infants under twenty one. This exemption ‘ 
33 alfo extended by divers ftatutes, cuftoms, and charters, to phy- ' 
ficians and other medical perfons, counfel, attorneys, officers of 
the cousts, and the like ; all of whom, if impanelled, muft thew 
their fpecial exemption. Clergymen are alfo ufually excufed, out / 
of favour and refpect to their function: but, if they are feifed of 
lands and tenements, they are in {trictnefs liable to be impanelled 
in refpect of their lay fees: unlefs they be in the ee of the. 
king or of fome bithop; “ in obfequio domini regis, 
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Lr by means of chalfenges, or other caufe, a fufficient num | 
ber of unexceptionable jurors doth not appear at the trial, either | 
party may pray a tales. A talesis afupply of /uch men, as are | 
fammoned upon the firft pancl, in order to make up the defi- \ 
ciency. For this purpofe a writ of decem tales, ocfo tales, and | 

ay } the q 
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| the like, was ufed to be iffued to the fheriff at common law, 
| and muft be ftill fo done at a trial at bar, if the} jurors make de- 
| fault. But at the afiifes or nf prius, by virtue of the ftatute 35 
Hen. VUE. c. 6. and other fubfequent ftatutes, the judge is im- 

powered at the prayer of either party to award a tales de circum- 
frantibus*, of perfons prefentin court, to be joined to the other 
jurors to try the caufe; who are liable however to the fame chal- 
lenges as the principal jurors, This is ufually done, till the le- 
gal number of twelve be completed; in which patriarchal and | 
apoftolical number fir Edward Coke * hath difcovered abundance 
of myftery’. 


| Wuewn afuflicient number of perfons impanelled, or fales- 

men, appear, they are then feparately fworn, well and truly to 
try the iflue between the parties, anda true verdict to giveac- 
cording to the evidence; and hence they are denominated the 
| jay, jurata, and jurors, /c. juratores. 


Ng 
We may here again Shien, and obferving we cannot but 


admire, how fcrupuloufly delicate and how impartially juft the 
law of England approves itfelf, in the conftitution and frame of 
| i Eahridal;, thus excellently contrived for the teft and invettiga- 
tion of truth; which appears moft remarkably, 1. In the avoid- 
ing of frauds ‘and fecret management, by electing the twelve ju- 
Ft rors out of the whole panel by lot. 2. In it’s caution againft all 
| partiality and bias, by quafhing the whole panel or array, if the 
officer returning is fufpected to be other than indifferent; and 
ponte particular jurors, if probable caufe be fhewn of Sele 

. or 


¥ 
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i Paufanias relates, that at sting trial. of 
i Mars, for murder,in the court denominated 
| areopagus, from that incident, he was ac- 
quitked by a jury compofed of twelve pagan 
asitics. And Dr. Hickes, who attributes the 
introduétion of this number to the Normans, 
{though he allows the inftitution of ‘tics 


in general tobe of much higher antiquity 
in England) tells us that among the inhabi- 
tantsof Norway, from whom the Normans 
as well as the Danes were defcended, a great 
veneration was paid to thé number twelve 3_ 
“¢ nihil fanfius, nibil antiquius fuit ; perinde 
<* ac fi in ipfo hoc numero fecreta quacdam effet 
“* religio.’ (Differt. epifolar. 4.) 
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or favour to either party. ‘The prodigious multitude of excep-|. 
tions or challenges allowed to jurors, who are the judges of faét,], 
amounts nearly to the fame thing as was practifed in the Roman t 
republic, before fhe loft her liberty: that the fele& judges| 
fhould be appointed by the praetor with the mutual confent of. 
the parties. Or, as Tully ' exprefles it: “* meminem volueruntma-\; 
« jores nofiri, non modo de exiftimatione cujufquam, Jed ne pecuniarial, 
<< quidem de re minima, elle sudicem ; nifi qua inter adverfarios con-\ 
& yeniffet.” Pals ! . Jog Si 


3 Pen | al 

Inprep thefe /electi judices borein many refpects a remark. 
able refemblance to our juries: for they were firft returned by) 
the praetor; de decuria fenatoria confcribuntur : then their names), 
were drawn by lot, till a certain number was completed ; 7 
urnam fortito mittuntur, ut de pluribus necefjarius numerus confi | 
poffet: then the parties‘were allowed their challenges ; po/f ur-! 
nam permittitur accufatori, ac reo, ut ex illo numero resiciant quas: 
putaverint jibi aut inimicos aut ex aliqua re incommodos fore: next) 
they ftruck what we calla tales; rejeClione celebrata, in eorum Io-) 
cum qui rejecti fuerunt fubfortiebatur praetor alios, quibus alle fui 
dicum legttimus numerus compleretur : laftly, the judges, like our | 
jury, were fworn ; his perfedtus, jurabant in leges sudices, ut 0b? 
| A0, ale 

ai 
THe jury are now ready to hearthe merits ; and, to fix their: 
attention the clofer to the facts which they are impanelled and: 
fworn to try, the pleadings are opened to hema counfel on) 
that fide which holds the affirmative of the quéftion in iffue. | 
For the iffue is faid to lie, and proof is always firft required,y 
upon that fide which affirms the matter in queftion: in which 
our law agrees. with the civil’; ei incumbit probatio, qui ditit, 
6 non qui negat: cum per rerum naturam fattum-negantis probatio 
| “ nulla 


j pro Cluentio. 43. dikafai of the Greeks, the judwes felefi of | 
k Afcon. in Cic. Verr. 1. 6. A learned the Romans, and the juries of the Englifh | 
writer of our own, Dr. Pettingal, hath | that he is tempted to conclude that the late 
_fhewn in an elaborate work (publifhed A. D. | “ter are derived from the former. bi a 
1769.) fo many refemblances between the L Efi are jo ae Code he 19 23 4 


‘firicti religione judicarent*. 
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| nulla fit.’ The opening counfel briefly informs them what has 
‘been tranfacted in the court above; the parties, the nature of the 
action, the declaration, the plea, yeddenubty and other proceed- 
“ings, and laftly upon what point the iffue is joined, which is 
there fent down to be determined. Inftead of which formerly” 
the whole record and procefs of the pleadings was read to them 
in Englifh by the court, and the matter in iffue clearly explained 
to their capacities. The nature of the cafe, and the evidence in- 
Jtended to be produced, are next laid before them by counfel aHo 
Jon the fame fide; and, when their evidence is gone through, the 
advocate on the other fide opens the adverfe cafe, and fupports it 
by evidence; and then the party which began is heard by way 
‘af reply. 

‘Tue nature of my prefent defign will not permit me to en- 
ter into the numberlefs niceties and diftinctions of what is, or 
jis not, legal evidence to a jury". I fhall only therefore felec& 
a few of the general heads and leading maxims, relative to this 
point, together with fome obfervations on the manner of giving 
poe 


® Awp, firft, evidence fignifies that which dead nitea tee: makes 
clear, or afcertains the truth of the very fact or point in iffue, 
either on the one fideoron the other; and no evidence ought to 
be admitted to any other point. Diep efor upon an action of 
|debt, when the defendant denies his bond by the plea of zon eft 
faétum, and tig) iffue is, whether it be the defendant’s deed or 
no; he cannot’ give a releafe of this bond in evidence: for that 
‘does not deftroy the bond, and therefore does not prove the iffue 
which he has chofen to rely upon, vz. that the bond has: no 
exiftence.- 


Saw ~ 


- gabe epi ein i) our 


: m Fortefe, ¢. S65 ail _ beauty and deftroying the chain of the 
n This is admirably wel] performed in whole; and which hath lately been en- 
Nord chief baron Gilbert’s excellent treatife grafted into that learned and ufeful work, 
| of evidence : a work, which it is impoffible the introduttion to the law of nifi se Aton 
iP Pere or abridge, without lofing fume 267 
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AGAIN; 3 evidence in the trial by jury 1s of two kinds, A303 | 
that which is given in proof, or that which the jury may receive 
by their own private knowlege. The former, or proofs, (to which i 
in common fpecch the name of evidence is ufually confined) are 1 | 
either written, or parol, that is, by word of mouth. Written id 
proofs, or evidence, are, 1. Records, and 2. Antient deeds of |) 
thirty years ftanding, which prove themfelves; but 3. Modern : 
deeds, and 4. Other writings, muft be attefted and verified by q 
parol evidence of witnefles. And the one general rule that runs ! 
through all the doctrine of trials is this, that the beft evidence A) 
the nature of the cafe will admit of fhall always be required, if J 
poflible to be had; but if not poffible, then the beft =? a 
that can be had fhall be allowed. For if it be found that there | 
is any better evidence exifling than is produced, the very not |) 
producing itis a prefumption that it would have detected fome 
falfehood that at prefent is concealed. ‘Thus, in order to provea 
leafe for years, nothing elfe thall be admitted but the very deed | 
of leafe itfelf, if in being ; but if that be pofitively proved to be A 
burnt or deftroyed (not relying on any loofe negative, as that it | 
cannot be found, or the like) then an attefted copy may be Pro- | | 
duced; or paral evidence be given of it’s contents. So, no evien |, 
dence of a difcourfe with another will be admitted, but the man ;§} 
himfelf muft be produced ; yet in fome cafes (as in proof of any ) 
general cuftoms, or matters of common tradition. or repute) the |} 

courts admit of hearfay evidence, or an account of what perfons , 
deceafed have declared in their life-time: but fughpevidence will | A 
not be received of any particular faéts. So too, books of ac 
‘count, or fhop-books, are not allowed of themfelves to be given ' 
in evidence for the owner; but a fervant who made the entry) 
‘may have recourfe to them to refrefh his memory: and, if fuch 

_fervant’ (who was accuftomed to make thofe entries) be dead, . 
and his hand be proved, the book may be read in evidence®: 
for, as tradefmen are often under a neceflity of giving credit | 
without any note or writing, this is therefore, when en | 
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with fuch other collateral proofs of fairnefs and regularity’, the 
bef evidence that can then be produced. However this dange- 
rous fpecies of evidence is not carried fo far in England as 
abroad}; where a man’s own books of accounts, by a diftortion 
| of the een law (which feems to have meant the fame thing as 
dis practifed with us") with the fuppletory oath of the Merchant, 
amount at all times to full proof. But as this kind of evidence, 
even thus regulated, would be much too hard upon the buyer at 
any long diftance of time, the ftatute 7 Jac. I. c.' 12. (he pen- 
ners. of which feem to have imagined: that the books of them- 
felves were evidence at common law) confines this fpecies of 
proof to fuch tranfactions as have happened within one year 
Jbefore the action brought; unlefs between merchant and mer- 
chant in the ufual intercourfe of trade. For accounts of fo re-_ 


#cent a date, if erroneous, ORGAN eafily be unravelled and 
| (aes 


With regard to parol evidence, or witneffes; it mut firk 
be remembered, that there is a procefs to bring them in by writ 

| of fubpoena ad Ppiiccridlir which commands tic, laying alide 
Ball pretences and excufes, to appear at the trial on pain of 100/. 
Ato be forfeited to the king; to which the flatute 5 Eliz. c. 9. 
has added a penalty of 10/. to the party aggrieved, and damages 
Jequivalent to the lofs fultained by want of his evidence. But 
no witnefs, unlefs his reafonable expenfes be tendered him, is 
bound to appear at all ;'nor, if he appears, is he bound to give 
evidence till dfuch eset are actually paid him: except hes re- 
fides within the bills of mortality, and’is fummoned to give evi- 
dence within the fame. This compulfory procefs, to bring in 
unwilling witnefles, and the additional terrors of an attachment. 
incafe of difobedience, are of excellent ufe in the thorough in 
psa of truth: and, upon the fame principle, i in the Athe- 
Vor. HI. | Y Yi | _ nian 


Pp salk.!28s. x ¥ bationem fola non fufficiunt. (Cod. 4. 19: § 
| q Gail. obfervat. 2. 20. 23. Nam exemplo perniciofum eff, ut et i feriptur 

rInfirumenta domeffica, feu adnotatio, fi  credatur, qua unufquifque fibi adnotatione pro- 
non aliis quogue adminiculis adjuventur, ad pro- _ pria debitorem conftituit. (Ibid, 1. 7.) 
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nian courts, the witnefles who were fummoned to attend the trial 
ad their choice of three things; either to fwear to the truth of |, 
the fact in. queftion, to deny or abjure it, or elfe to pay a fine of | 
a thoufand drachmas*. wa | 


ALL witneffes, that have the ufe of their reafon, are to be 
received and examined, except fuch as are infamous, OY fuch as | 
are interefied in the event of the caufe. All others are competent ! 
witnefles; though the jury from other circumftances will judge 
of their credivility. Infamous perfons. are fuch as may be chal- |¥ 
lenged as jurors, propter delictum; and therefore never fhall be |7 
admitted to give evidence to inform that jury, with whom they ‘' 
were too {candalous to affociate. Interefted witnefles may be ex- ,/) 
amined upon a voir dire, if fufpected to be fecretly concerned in a 
the event ; ot their intereft may be proved in court. Which lat 
is the only method of fupporting an objection to the former clafs ; || 
for no man is to be examined to prove his own infamy. And no || 
counfel, attorney, or other perfon, intrufted with the fecrets of 
the caufe by the party himfelf, {hall be compelled, or perhaps 
allowed, to give evidence of fuch converfation or matters of pri , 
vacy, as came to his knowlege by virtue of fach truft and con- 8 


fidence’: but he may be éxamifed as to mere matters of fad, , 


as the execution of a deed or the like, which might have come | 
to his knowlege without being intrufted in the caufe. 


OnE witnefs (if credible) is /uficient evidence toa jury of any 


4 
an i 
| 
fingle fact ; though undoubtedly the concurrence of two or more, 


corroborates the proof. Yét our law confiders that there are many ' 
tran{aétionsto which only one perfon is privy; and. therefore does , 
not always demand the teftimony of two, as the civil law unt- || 
verfally requires. “ Unius refponfio teftis omnino non audiatur® | 
To extricate itfelf out of which abfurdity,, the modern prac: | 
tice of the civil law courts has plunged itfelf into another. | 
For, as they do not allow a lefs number than two witnefles to | 


z- | | 
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be plena probatio, they call the teftimony of one, though never 


| fo clear and pofitive, femi-plena probatio only, on which no fen- 


tence can be founded. Yo make up therefore the neceflary com- 


_ plement of witnefles, when they have one only to any: fingle 
. faét, they admit the party himfelf (plaintiff or defendant) to 


be examined in his own behalf; and adminifter to him what is 
called the fuppletory oath: and, if his evidence happens to be 
in his own favour, this immediately converts the half proof into 
awhole one. By this ingenious device fatisfying at once the 
forms of the Roman law, and acknowleging the fuperior reafon- 
ablenefs of the law of England: which permits one witnefs to 
be fufficient where no more are to be had; and, to avoid all 
temptations of perjury, lays itdown as an invariable rule, that 
nemo teftis effe debet in propria caufa. 


Pos 1tTiveE proofis always required, where from the nature 
ofthe cafe it appears it might poflibly have been had. But, 
next to pojitive proof, circumftantial evidence or the doctrine of 
prefumptions mutt take place: for when the fac itfelf cannot be 
demonitratively evinced, that which comes neareit to the proof 
of the faét is the proof of fuch circumftances which either ne- 


‘‘ceffarily, or wfually, attend fuch fads ; and thefe are called pre- 


fumptions, which are only to be relied upon till the contrary be 


actually proved. Stabitur praefumptioni donec probetur in contra- 


rium". Violent pref{umption is many times equal to full proof”; 
for there thofe circumftances appear, which neceffarily attend the 


fat. As ifa landlord fues for rent due at michaelmas 17 54, and 
the tenant cannot prove the payment, but produces an acquit- 
tance for rent due ata fabfequent time, in full of all demands, 


this is a violent prefumption of his having payed the former rent, 


_ and is equivalent to full proof ; for though the actual payment 


is not proved, yet the acquittance in full of all demands is proved, 


_ which could not be without fuch payment: and it therefore in- 
duces fo forcible a prefumption, that no proof fhall be admitted 
t . yee. | to 


u Co, Litt. 373. w Ibid. 6. 
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to the contrary*. Probable prefumption, arifing from fuch cir- 
cumftances as wfually attend the fact, hath alfo it’s due weight; |) 
as if, in a fuit for rent due 1754, the tenant proves the aA é 
of the rent due in 1755; this will prevail to exonerate the te- 1 
nant’, unlefs it be clearly fhewn that the rent of 1754 was re-| | 
tained for fome fpecial reafon, or that there was fome fraud or |/j 
miftake: for otherwife it will be prefumed to have been paid be+ ia 
forethat in175s, as it-is moft ufual to receive firft the rents of | 
longeft ftanding. Light, or. rath prefumptions-have no weight 

or validity at all. 


# 


TH £ oath adminiftred to the witnefs is not only that what [m 
he depofes fhall be true, but that he fhall alfo depofe the whole | 
uae: fo that he is not to conceal any part of what he knows, | 
whether inter rogated particularly to that point ornot. Andall, \ 
this evidence is to-be given in open court, in the prefence of the) || 
parties, their attorneys, the counfel, and all by-ftanders ; and 
before the judge and jury: each party having liberty to except 
to it’s competency, which exceptions are publicly ftated, and be st 
the judge are openly and publicly allowed or difallowed, in the” 
face of the country ; which muft curb any fecret bias or partias | 
lity, that might arife in his own breaft. And if, either in his’ 7 | 
directions or decifions, he mis-ftates the law by i ignorance, inad- '§ 
vertence, or defign, the counfel on either fide may require him ~ . | 
publicly | to feal a dcll of exceptions ; Mating the point wherein he ‘§j 
is fuppofed to err; and this he is obliged to feal by fiatute 
AN Cli ag? s0 3 ig I. c, 31. or, if he refufes fo to do, the party | i | 
may havea compulfory writ againft him*, commanding him to. " 
feal it, if the fact alleged be truly fitch pene returns, | | 
that the fact is untruly ftated, when the cafe is otherwife, an ace Hy 
tion willlie againft him for making a falfe return. This bill of 7 
exceptions is in the nature of an appeal; examinable, not in the. ‘ 
court out of which the record iffues for the trial at nif prius, but 1 
in the next immediate fuperior court, upon a writ of error, after ) 


x Gilb. evid. 161, gz Reg. Br. 182. 2 Inf. 4870 
y Co, Litt. 373. 
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judgment given in the court below. But a demurrer to evidence 
fhall be determined by the court, out of which the record is 
font. This happens, where a recor : or other matter is produced 
in evidence, concerning the legal confequences of which there 
arifes a doubt in law: in eehieh cafe the adverfe party may if he 
pleafes demur to the whole evidence; which admits the truth of 
every fact that has been alleged, but denies the fufficiency of them 
all in point of law to maintain or overthrow the iffue*: which 
draws the queftion of law from the cognizance of the jury, to be 
decided (as it ought) by the court. But neither thefe demurrers to 
evidence, nor the bills of exceptions, areat prefent fo much in 
ufe as formerly ; fince the more frequent extenfion of the difcre- 
‘tionary powers of the court in granting a new trial, which is 
mow very commonly had for te mifdiretion wf the judge at ni/t 


be ae 


brass open examination of witnefles viva voce, in the pre- 
fence of all mankind, is much more conducive to the clearing up 
of truth”, than the private and fecret examination taken down 
lin writing before an officer, or his clerk, in the ecclefiaftical 
puri and all others that have borrowed their practice from the 
civil law: where a witnefs may frequently depofe that in private 
} which he will be afhamed to teftify in a publicand folemn tribunal. 
‘There an artful or carelefs fcribe may make a witnefs {peak what 
the never meant, by drefling up his depofitions in his own forms 
jand language; but heis here at liberty to correct and explain his 
}meaning, if mifunderftood, which he can never do after a writ- 
}ten depofition is once ee Befides, the occafional queftions of 
|the judge, the jury, and the counfel, propounded to the wit- 
effes on a fudden, will fift out the truth much better than a 
formal fet of interrogatories previouly penned and fettled: and 
the confronting of adverfe witneffes is alfo another opportunity 
of obtaining a leak difcovery, which can never be had upon any 
other method of trial. Nor isthe prefence of the judge, during — 
the examination, amatter of {mall importance : for, befides the 
.. | refpect 
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refpect and awe with which his prefence will naturally infpire 
the witnels, he is able by ufe and experience to keep the evidence 
from wandering from the point in iffue. In fhort by this method 
of examination, and this only, the perfons who are to decide 
upon the evidence have an opportunity of obferving the quality, 
age, education, underftanding, behaviour, and inclinations of the 
witnefs ; in which points all perfons muft appear alike, when 
their depofitions are reduced to writing, and read to the judge, 
in the abfence of thofe who made them: and yet as much may |) 
be frequently collected from the manner in which the evidence 
is delivered, as fromthe matter of it. Thefe are a few of the 
advantages attending this, the Englith, way of giving teftimony, 
ore tenus. Which was alfo indeed familiar among the antient || 
Romans, as may be collected frona Quinctilian®; who lays down _ 
very good inftructions for examining and crofs- “examining “wite 1 
nelles viva voce. And this, or fomewhat like it, was continued | 
as low asthe time of Hadrian‘: but the civil law, as it is 1 t 
modelled, rejects all public examination of witnefles. 


Avs to fuch evidence as thejury may have in their own con- {| 
fciences, by their private knowlege of faéts, it was an antient 1) 
doctrine, that this had as‘much right to fway their judgment as | 
the written or parol evidence which is delivered in court. And 
therefore it hath been often held‘, that though no proofs be || 
produced on either fide, yet the jury might bring in a verdiét, | 
For the oath of thejurors, to find according to their evidence, ‘| 
was confirued ‘ to be, to do it according to the beft of their own ‘| 
knowlege. Which conftrucion was probably made out of ten- !! 
dernefs to juries ; ; that they might efcape the heavy penalties of ) 
an attaint, in cafe they could thew by any additional proof, thate! A 


their 


¢ Init. orat. 1. 5. c.7. ‘© eundemque Ao ite fermonem attalerintys 

. d See his epiftle to Varus, the legate or “* ad ca quac interrogaveras extempore veri fi 
judge of Cilicia: ‘* tu magis fcire potes, <* milta refponderint.” (Ff. 22. $..3.)) 
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their verdict was, agreeable to the truth, though not according to 
the evidence produced: with which additional proof the law 
-prefumed they were privately acquainted, though it did not ap- 
pearincourt. But this doctrine was gradually exploded, when 
attaints began to be difufed, and new trials introduced in their 
fiead. For it is quite incompatible with the grounds, upon 
which fuch new trials are every day awarded, wz. that the ver- 
dict was given without or contrary to, ‘evidence, And therefore, 
together with new trials, the praétice fecms to have been firft 
introduced®, which now univerfally obtains, that ifa juror knows 
any thing of the matter in iffue, he may be {worn as-a witnefs, 
and give his evidence publicly in court. wt 


—WueEw theevidence is gone through on both fides, the judge 
‘n the prefence of the parties, the counfel, and all others, fums 


} up the whole to the jury; omitting all fuperfluous circumftan- 


ces, obferving wherein the main queftion and principal iffue lies, 
-ftating what evidence has been given to fupport it, with fuch re- 


| marks as he thinks neceffary for their direction, and giving 


them his opinion in matters ‘of law arifing upon that. evi- 
dence. . 


T we jury, after the proofs are fammed up, unlefs the cafe 
be very clear, withdraw from the bar to confider of their ver- 
dia: and, in order to avoid intemperance and caufelefs delay, are 
to be kept without meat, drink, fire, or candle, unlefs by per- 
miffion of the judge, till they are all unanimoufly agreed. A 

method of accelerating unanimity,not wholly unknown in other 
conftitutions of Europe, and in matters of greater concern. For 
by the golden bulle of the empire", if, after the congrefs is 
opened, the electors delay the election of a king of the Romans 
for thirty days, they fhall be fed only with bread and water, till 
the fameisaccomplifhed. But if er juries eat or drink at all, 
| or have any eatables about them, withoutconfent of the court, and 


before verdiét, it is fineable ; and if they do fo at his charge for 
5 ; | | whom 
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«whom they afterwards find, it will fet afide'the verdi@. Alfo |) 
if they fpeak with either of the parties or their agents, after |/ 
they are gone from the bar; or if they receive any frefh evidence j 
in private; or if to prevent difputes they caft lots for whom ‘ 
they fhall find; any of thefe circumitances will entirely vitiate | | 
the verdi@. Andit has been held, that if the jurors do not agree |} 
in their verdict before the judges are about to leave the town, 
though they are not to be’ threatned or imprifoned!; the judges. 
are not bound to wait for them, but may carry them round the | 
circuit from town.to town in a cart", This neceflity of a total 
unanimity feems to be peculiar to our own conftitution '; or, at 
leaft, in the nembda or jury of the antient Goths, there was re= || 
quired (even in criminal cafes) only the confent of the major | 
part ; and in cafe of an equality, the defendant was held to be 
acquitted”. ee 


. Wuen they areall unanimoufly agreed, the jury return back | 
to the bar; and, before they deliver their verdict, the plaintiff - 
is bound to appear in court, by himfelf, attorney, or countel, ing | 
order to anfwer the amercement to which by the old law he is: | 
liable, as has been formerly mentioned", in cafe he fails in his fuit,. ( 
asa punifhment for his falfe claim. To be amerced, ora mercies | 
is to be at the king’s mercy with regard to the fine to be im- | 
pofed; i mifericordia domini regis pro falfo clamore [tony Thee | 
amercement is difufed, but the form ftill continues; and if the f 
plaintiff does not appear, no verdict can be given, but the plain- | 
tiff is faid to be non/uit, non fequitur clamiorem fuum. Therefore | 
it is ufual for a plaintiff, when he or his counfel perceives that | 
he has not given evidence fufficient to maintain his iflue, to be 
voluntarily nonfuited, or withdraw himfelf : whereupon the crier | 
is ordered to call the plaintiff; and if neither he, nor any body 
for hims appears, he is nonfuited, the jurors are aifcharged, the 1 
action is at an end, and the defendant fhall recover his cofts. | 
| | | The 
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The reafon of this practice is, that a nonfuit is more cligible for 
the plaintiff, than a verdict againft him: for after a nonfuit, 


which is only a default, he may commence the fame fuit again 
for the fame caufe of action; but after a verdi@ had, and judg- 


| ment confequent thereupon, he is for ever barred from attackin g 


the defendant upon the fame ground of complaint. But, in cafe 
the plaintiff appears, the jury by their foreman deliver in their 
verdict. . 


A VERDICT, vere dictum, is either privy, or public. A privy vers 
-dicis when the judge hath left or adjourned the court; and the 
jury, being agreed, in order tobedelivered from their confinement, 
_ obtain leaveto give their verdict privily tothe judgeout of court °: 
which privy verdict is of no force, unlefs afterwards affirmed by 
-a public verdict given openly in court; wherein the jury may, 
if they pleafe, vary from their privy verdi&. So that the privy 
verdict is indeed a mere nullity; and yet it is a dangerous prac- - 
tice, allowing time for the parties to tamper with the jury, and 
therefore very feldom indulged. But the only effe@tual and legal 
verdict is the public verdi@t; in which they openly declare to 
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have found the iflue for the plaintiff, or for the defendant; and 
if for the plaintiff, they affefs the damages alfo fuftained by the 
plaintiff, in confequence of the injury upon which the action is 
brought. . 


|| “SOMETIME s, 1f there arifes in the cafe any diflicult matter of 


law, the jury for the fake of better information, and to avoid 
the dang of having their verdict attainted, will find a Special 


verdict; which is grounded on the ftatute Weftm. 2. 12 Edw. I. 
c. 30.§. 2. And herein they ftate the naked faéts, as they find 
them to be proved, and pray the advice of the court thereon ; 
concluding conditionally, that if upon the whole matter the 
court fhall be of opinion that the plaintiff had caufe of action, 
they then find for the plaintiff; if otherwife, then for the de- 
se Vor. iil. | sia | ' fendant. 


Bi olfthe judge hath adjourned the eourt to his own lodgings, and there receives the 
BB) verdict, it is a public and not a privy yerdi&. 
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fendant. This is entered at length on the record, and afterwards i 
argued and determined in the court at Weftmintter, from whence | 


the iffue came to be tried. 


Anotuermethodof finding afpecics of {pecial verdict, is when : 
the juryfind a verdict generally forthe plaintiff, but fubject never- 1 
thelefs to the opinion of the judge or the court above, on a/pectal 


cafe ftated by the counfel on both iides with ‘regard toa matter 


of law: which has this advantage over a fpecial verdi&, that it | 


+5 attended with much lefs expenfe, and obtains a much fpeedier 
decifion; the poffea (of which in the next chapter) being ftayed | 


sn the hands of the officer of nif prius, till the queftion is de- 
termined, and the verdict is then. entered for the plaintiff or H 
defendant as the cafe may happen. But, as nothing appears * 
upon the record but the general verdict, the parties are pre-' 


cluded hereby from the benefit of a writ of error, if diffatisfied “ 


with the judgment of the court or judge upon the point of law.* 


\ 


Which makes it a thing to be wifhed, that a method could be’ 


devifed of either leflening the expenfe of fpecial verdicts, or elfe’ 


of entering the cafe at length upon the poffea.. But in both thefe 
inftances thejury may, if they think proper, take upon them- 
felves to determine, at their own hazard, the complicated quef- 
tion of fad and law; and, without either {fpecial verdict or, 
fpecial cafe, may finda verdict abfolutely either for the plaints 
or defendant”. . 3 ae 

W ueEn thejury have delivered in their verdict, and itis re-’ 
corded in court, they are then difcharged. And fo ends the. capt 
by jury: a trial, which befides the other vait advantages whic ! 
we have occafionally obferved in it’s progrels, is alfo as expediy| 
_ tious and cheap, as it is convenient, equitable, and certain ; for 
a commiffion out of chancery, or the civil law courts, for exami’ 
ning witnefles in one caufe will frequently laft as long, and 01! 
—courfe be full as expenfive, as the trial of a hundred iffues a 
nifi prius: and yet the fact cannot be determined by fuch com’ 


miffioner’ 
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“miffioners at all; no, not. till the depofitions are publifhed and 
read at the hearing of the caufe in court. 


Uron thefe accounts the trial by jury ever has been, andl 
-trnft ever will be, looked upon as the glory of the Englifh law. 
£ad, if it has fo great an advantage over others in regulating 
civil property, how much muft that advantage be heightened, 
when it is applied to criminal cafes! But this we muft refer to 
the enfuing book of thefe commentaries: only obferving for the 
prefent, that itis the moft tranfcendent privilege which any fub- 
ject can enjoy, or with for, that he cannot be affected either in 
his property, his liberty, or his perfon, but by the unanimous 
confent of twelve of his neighbours and equals. A conftitution, 
that I may venture to aflirm has, under providence, fecured the 
_juft liberties of this nation for a long fucceflion of ages. And 
“therefore a celebrated French writer’, who ‘concludes, that be- 
_caufe Rome, Sparta, and Carthage have loft their liberties, 
_ therefore thofe of England in time mutt perifh, fhould have re- 
collected. that Rome, Sparta, and Carthage, at the time when 
their liberties were loft, were ftrangers to the trial by jury. 


Greatas this culogium may feem, it is no more than this 
‘admirable conftitution, when traced to it’s principles, will be 
found in fober reafon to deferve. The impartial adminiftration 

of juftice, which fecures both our perifans and our properties, is 
the great end of civil fociety. But if that be entirely entrufted 
to the magiftracy, a felect body of men, and thofe generally fe- 
leG&ted by the prince or fuch as enjoy. the higheft offices in the 
ffate, their decifions, in fpite of their own natural integrity, 
; will have frequently an involuntary biafs towards thofe Of their 
ownrank and dignity: itis not to be expected from human na- 
ture, that the few fhould be always attentive to the interefts and. 
good of the many. On the other hand, if the power of judica- , 
_ ture were placed at random in the hands of ‘the multitude, their 
_decifions would be wild and capricious, and anew rule of action 
yy eee would 
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‘others, and diftinguifhing away the remainder. Here therefore | 


- every part of it, the trial by the feodal peerse And in every” 


would be every day eftablifhed in our courts. Itis wifely there- 
fore ordered, that the principles and axioms of law, which are. 
general propofitions, flowing from abftracted reafon, and not 
accommedated to times orto men, fhould be depofited in the | 
breafts of the judges, to be occafionally applied to fuch faéts as jg 
come properly afcertained before them. For here partiality can |i 
have little {cope: the law is well known, and is the fame for all 
ranks and degrees ; it follows as a regular conclufion from the 


“premifes of fact pre-eftablifhed. But in fettling and adjufting a ' 


queflion of faé, when intrufted to any fingle magitirate, par- | 
tiality and injuftice have an ample field to range in; either by 
boldly aflerting that to be proved which is not fo, or more art) || 
fully by fupprefling fome circumftances, ftretching and warping; 


a competent number of fenfible and upright jurymen, chofen_ 4 
by lot from among thofe of the middle rank, will be found the 
beft inveftigators of truth,-and the fureft guardians of public 
juftice. For the moft powerful individual in the flate will be: ; 
cautious of committing any flagrant invafion of another’s right, 
when he knows that the fact Of his oppreflion muft be examined — 
and decided by twelve indifferent men, not appointed till the. 
hour of trial; and that, when once the fact is afcertained, the i i 
Jaw muft of courfe redrefs it. This therefore preferves in the 
hands of the,people that fhare, which they ought to ‘have in the | 
adminiftration of public juftice, and prevents the encroachments 
of the more powerful and wealthy citizens. Every new tribu- 
nal, erected for the decifion of faéts, without the intervention : 
of a jury, (whether compofed of juftices of the peace, coms | 
miffioners of the revenue, judges of a court of confcience, or | 
any other ftanding magiftrates) is a ftep towards eftablifhing arif- | 
tocracy, the moft oppreflive of abfolute governments. The feo-” 
dal fyftem, which, for the fake of military fubordination, pur- 
-fued an ariftocratical plan in all it’s arrangemrents. of property, » 
had been intolerable in times of peace, had it not been wilely a! | 
counterpoifed by that privilege, fo univerfally diffufed through — 


: 


coun 4 
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country on the continent, as the trial by the peers has been gra- 
dually difufed, fo the nobles have increafed in power, till the 
ftate has been torn to pieces by rival factions, and oligarchy in 
effect has-been eftablifhed, though under the fhadow of regal 
|) government ; unlefs where the miferable commons have taken 
fhelter under abfolute monarchy, as the lighter evil of the two. 
And, particularly, it isa circumftance well worthy an Englith- 
man’s obfervation, that in Sweden the trial by jury, that bul- 
wark of northern liberty, which continued in it’s full vigour.fo 
lately as the middle of the laft century’, is now fallen into 
difufe*: and that there, though the regal power is inno country | 
fo clofely limited, yet the liberties of the commons are extin- 
guithed, and the government is degenerated into a mere arifto- 
cracy’.. Itis therefore, upon the whole, a duty which every 
man owes to his country, his friends, his pofterity, and him- 
felf, to maintain to the utmoft of his power this valuable con- 
fitution in allit’s rights; to reftore it to it’s antient dignity, if 
at all impaired by the different value of property, or otherwife 
‘deviated from it’s firft inftitution ; toamend it, wherever it is 
defective; and, above all, to stlard with the moft jealous cir- 
cumfpection againft the introduction of new and arbitrary me- 
thods of trial, which, under a variety of plaufible pretences, 


may in time imperceptibly undermine this beft prefervative of 
Englifh liberty. 


‘Yer, after all, it muft be owned, that thebeft and mott ef- 
} fectual method to preferve and extend the trial by jury in prac- 
}tice, would be by endeavouring to remove all the defects, as well 
as to improve the advantages, incident to this mode of enquiry. 
Ifjuftice is not done to the intire fatisfaction of the people, in 
this method of deciding facts, in fpite of all encomiums and pa- 
P) negyrics on trials at the common law; they will refort in fearch 
of that juttice to another tribunal ; ; though more dilatory,though 
more por facie though more abhitary 3 in it’s frame and coniti- 
| tution. 
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tution. If juftice isnot done to the crown by the verdict of a k 
jury, the neceffities of the public revenue will call for the eree- } 
tion of fummary tribunals. The principal defects feem to be, 


1. Tue want of a complete difcovery by the oath of the par- i 
ties. This each of them is now intitled to have, by going through 
the expenfe and circuity of a court of equity, and therefore it 1s |: 
fometimes had by confent, even in the courts of law. How far } 
fuch a mode of compulfive examination is agreeable to the rights } 
of mankind, and ought to be introduced in any country, may be |! 
matter of curious difcuflion, but is foreign to our prefent en- ) 
quiries. It has long been introduced and eftablifhed in our courts 
of equity, not to mention the civil law courts; and it feems the | 
height of judicial abfurdity, that in the fame caufe, between the |) 
fame partiés, in the examination of the fame facts, a difcovery by 1 
the oath of the parties thould be permitted on one fide of Weit- ( 
minfter-hall, and denied on the other: or that the judges of one § 
and the fame court fhould be bound by law to rejeét fucha a | 


cies of evidence, if attempted on a trial at bar; but, when ftw 
ting the next day asa court of equity, fhould be obliged to hear ° 
fach examination read, and to found their decrees upon it. In | 
fhort, common reafon will tell us, that in the fame country; go- | 
verned by the fame laws, fuch a mode of enquiry fhould be unis | 


verfally admitted, or elfe univerfally rejected. re 


2. A seconp defect is of a nature fomewhat fimilar to the ! 
firft: the want of.a compulfive power for the production of ) 
books and papers belonging to the parties. In the hands of third! 
perfons they can generally be obtained by rule of court, or by | 
adding a claufe of requifition to the writ of /ubpoena, which is || 
then called a /ubpoena duces tecum. But, in mercantile tranfac- | 
tions efpecially, the fight of the party’s own books is frequently 


i 
| 


decifive; fuch, for inftance, as the daybook of a trader, where ‘ 
the tranfaction muft be recently entered, as really under{tood at | 
the time; though fubfequent events may tempt him to giveit a q 
different colour. And as, this evidence may be finally obtained, | 


and | 


se 


sae 
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| and produced on atrial at law, by the circuitous courfe of filing 
_ abill in equity, the want of an original power for the fame pur- 


pofes in the courts of law is liable to the fame obfervations as 
were made on the preceding article. 


3. ANOTHER want is that of powers to examine witneffes 
abroad, and to receive their depofitions in writing, where the 
witneffes refide, and efpecially when the caufe of action arifes 
in a foreign country. To which may be added the power of ex- 


amining witnefles that are aged, or going abroad, upon interro- 


gatories de bene effe; to be read in evidence if the trial fhould be 
deferred till after their death or departure, but otherwife to be 
totally fupprefled. Both thefe are now very frequently effected 
by mutual confent, if the parties are open and candid; and they 
may alfo be done indireétly at any time, through the chanel of a 
court of equity: but fuch a practice has never yet been directly 
adopted" as.the rule of a court of law. 


i. 4. Tue adminiftration of juttice thould not only be chatte, 
but (like Caefar’s wife) fhould not even be fufpected. A jury 
coming from the neighbourhood is in fome refpects a great ad- 
vantage ; but is often liable to Rrong objections: efpecially in 
{mall jurifdictions, as in cities which are counties of themfelves, 
and fuch where affifes are but feldom holden; or where the 
queftion in difpute has an extenfive local tendency; where a cry 


has been raifed and the paflions of the multitude been inflamed ; _ 
or where one of the parties is popular, and the other a firanger 
- or obnoxious. It is true that if a whole county is interefted in 


‘the queftion to be tried, the trial by the rule of law” muft be in 
fome adjoining county: but, as there may bea {trict intereft fo 


~ minute as not to occafion any biafs, fo there may be the ftrongeft © 
_ biafs, where the whole county cannot be faid to have any pecu- 


niary intereft. In all thefe cafes, to fummon a jury, Jabouring 
under local prejudices, is laying a fnare for their conf{ciences: 
and, though they fhould have virtue and vigour of mind fuffi- 
i cient 
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cient to keep them upright, the parties will grow fufpicious, and |! 
refort under various pretences to another mode of trial. ‘The |' 
courts of law will therefore in franfitory actions very often change |/ 


the venue, or county wherein the caufe is to be tried*: but in 


focal aGtions, though they fometimes do it indirectly and by mu- | 
tual confent, yet to effect it directly and abfolutely, the parties | 


are driven to the delay and expenfe of a court of equity ; where, 
upon making out a proper cafe, it is done upon the ground. of 
being Mpg) to a fair, impartial, and fatisfactory trial ’. 


Tue locality of trial required by the common law feems a | 
confequence of the antient locality of jurifdidion. Allover the | 
world, actions tranfitory follow the perfon of the defendant, | 
territorial fuits muft be difcuffed in the territorial tribunal. 1 
may fue a Frenchmen here for a debt contracted abroad ; “but | 


4 
> 


lands lying in France muft be fued for there, and Englifh lands H 
mutt be fued for in the kingdom of England. Formerly they | 


were ufually demanded only in the court-baron of the manor, | 


where the fleward could fummon no jurors but fuch as were the | 
tenants of the lord. When the caufe was removed to the hundred 
court, (as feems to have been the courfe in the Saxon times”) the | 
lord of the hundred had a farther power, to convoke the inha- | 
bitants of different vills to form a jury ; obferving probably al- | 


ways to intermix among thema fated number of tenants of that 
manor wherein ’the difpute arofe. When afterwards it came to 


| 


the county court, the great tribunal of Saxon juftice, the sheriff | | 


had wider authority, and could impanel a jury from the men of | 
his county at large: but was obliged (asa mark of the original | 
locality of the caufe) to return a competent number of hundred: 
ors; omitting the inferior diftin@tion, if indeed it ever exifted. | 
And when at length, after the conqueft, the king’s jaca | 
drew the cognizance of the caufe from the county court, though | 


they | | 


x See pag. 20H | duke of Devonthire and the miners of the 


_ y This, among a number of other in- county of Derby, 4. D. 1762. 
ftances, was the cafe of the iflues directed by z LL, Edw, Conf. ¢. 34. Wilk. 203. 
the honfe of lords in the caufe between the 
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they could have fummoned a jury from any part of the king- 
dom, yet they chofe to take the caufe as they found it, with all 
it’s local appendages ; triable by a ftated number of Bendcenones 
mixed with other freeholders of the county. The reftriction as 


vanithed’; that of counties ftill remains, for many beneficial 
five with the kingdom, there furely can be no impropriety in de- 
parting from the general rule, when the great ends of juftice 
warrant and require an exception. 


I HAve ventured to mark thefe defects, that the juft pane- 
gyric, which I have given on the trial by jury, might appear to 
be the refult of fober refleGtion, and not of enthufiafm or pre- 
judice. But fhould they, after all, continue unremedied and un- 
fupplied, ftill (with all it’s imperfections) I truft that this mode 
of decifion will be found the beft criterion, for inveftigating the 
“troth of facts, that was ever eftablifhed in any country. 


a See pag. 360. 
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_to hundredors hath gradually worn away, and at length intirely - 


purpofes: bad as the king’s courts have a jurifdiction co-exten- 


CHAPTER THE TWENTY FOURTH. 


rer 


N the following chapter we are to confider the tranfactons if 
a caufe, next immediately le to ore the a 
rer, or trial of the iffue. 


Ir the iffue be an iflue of rack and, upon trial by any ae the 
methods mentioned in the two Bemecdine chapters, it be found _ 
for either the plaintiff or defendant, or fpecially ; or if the plai 
tiff makes default, or is nonfuit ; or whatever, in fhort, is done | 
fubfequent to the joining of iffue and awarding the trial, it is | 
entered on record, and is called a po/fea*. ‘The fubftance of | 
which is, that po/fea, afterwards, the faid plaintiff and defen 
dant appeared by their attornies at the place of trial; and a 
jury, being fworn, found fuch 4 verdict; or, that the plaintilt 
after the jury fworn made default, and did not profecute h 
fuit; or, as the cafe may happen. This is added to the r 
ee a is now returned to the court from which it was fent ; : 
the hiftory of the caufe, from the time it was carried out, 
thus continued by the poffea. | 


a Append: N®, II. §: & 
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F | Next follows, fixthly, the judgment of the court upon what 


has previoully pailed ; both the matter of law and matter of fact 
being now fully weighed and adjufted. Judgment may however 
for certain caufes be /u/pended, or finally arreffed: for it cannot 
be entered till the next term after trial had, and that upon notice 
to the other party. So that if any defect of juttice happened 
patthe trial, by furprize, inadvertence, or mifconduct, the party 
‘May have reliefin the court above, by obtaining a new trial; 
or if, notwithftanding the iflue of fact be regularly decided, it 
appears that the complaint was either not-actionable in itfelf, or 
/not made with fuflicient precifion and accuracy, the party may 
fuperfede it, by arrefting or ftaying the judgment. 


1. Causes of /u/pending the judgment by granting a new trial, 
bare at prefent wholly extrinfic, arifing from matter foreign to or 
| deborsthe record. Of this fort are want.of notice of trial; or 
any flagrant mifbehaviour. of the party prevailing towards the 
jary, which may have influenced their verdict; or any grofs mif- 
behaviour of the jury among themfelves : nile if it appears by 
the judge’ sreport,certified to the court,that the jury have brought 
in a-verdict without or contrary to evidence, fo that he is reafon- 
ably diffatisfied therewith®; or if they have given exorbitant da- 
mages®; or if the-judge himfelf has muf- Aigetee thejury, fo that 
they found an unjuftifiable verdict; for thefe, and other reafons 
of the like kind, it is the practice me the court to award a new, 
or fecond, nah But if two juries agree in the fame or afimilar 
verdict, a third trial is feldom awarded‘: for the law will not 
‘readily fuppofe, that the verdict of any one fubfequent j jury can 
countervail the oaths of two preceding ones. 


I 


‘Tue exertion of thefe faperintendent powers of the king’s 
courts, in fetting afide the verdict of a jury and granting a new 


> Law of nifi prias. 303, a. d 6 Mod. 2g. Salk. 649. 
§ Comb. 357. : 


trial, on account of milbehaviour in the jurors, is of a date ex- — 
! Aaa2 tremely | 
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tremely antiént. There are inftances, in the year books of the |/ 
reigns of Edward Ill’, Henry IVf, and Henry VIF, of judgments |) 
being flayed (even after a trial at bar) and new venire’s awarded, |: 
becaufe the jury had eat and drank without confent of the judge, |/ 
and becaufe the plaintiff had privately given a paper to a jury- | 


‘man before he was fworn. And upon thefe the chief juftice, 
Glyn, in 1655, grounded the firft precedent that is reported in 
our books" for granting a new trial upon acceunt of exceffive 
damages given by the jury: apprehending with reafon, that no- 


torious partiality in the jurors was a principal fpecies of mifbe- 


haviour. A few years before, a practice took rife in the com- 
mon pleas‘, of granting new trials upon the mere certificate | 
of the judge, (unfortified by any report of the evidence) that the | 


verdict had paffed againit his opinion ; though chief juftice Rolle : 


(who allowed of new trials in cafe of mifbehaviour, furprize, or 


fraud, or if the verdict was notorioufly contrary to evidence’) |) 


refufed to. adopt that practice in the court of king’s-bench. And 


atthat timeit wasclearly held for law’, ‘that whatever. matter \ 
was of force to avoid a verdict, ought to be returned upon the | 


pofiea, and not merely furmifed to the court; left pofterity fhould . 


wonder why a new venire was awarded, without any fufficient | 
. if . ce y 
reafon appearing upon the record. But very early in the reign | 


of Charles the fecond new trials were granted upon afidavits”; 
and the former ftriGinefs of the courts of law, in refpect of new 
trials, having driven many parties into equity to be relieved from 


_ oppreflive verdicts, they are now more liberal in granting them: || 
the maxim at prefent adopted being this, that (in all cafes of mos | 
ment) where juftice is not done upon one trial, the injured party | 


is intitled to another”. 


‘ For: | 


| 


e24 Edw. IID. 24 Bro. Abr. t. verdite.r7. k x Sid. 235. Styl. praf. Reg. 310, 311. : 
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Former_y the only remedy, for reverfal of a verdia unduly 


_ given, was by writ of attaint; ot which we fhall fpeak in the 
next chapter, and which is at Jeaft as old as the inftitution of the 


grand affife by Henry II°, in lieu of the Norman trial by battel. 


Such a fanction was probably thought neceflary, when, inftead of 


appealing to providence for the decifion of a dubious right, it 
was referred to the oath of fallible or perhaps corrupted men. 
Our anceftors faw, that a jury might give an erroneous verdict; 
and, if they did, that it ought not finally to conclude the quef- 
tion in the firftinftance: but the remedy, which they provided, 
fhews the ignorance and ferocity of the times, and the fimplicity 
of the points then ufually litigated in the courts of juftice. They 
fuppofed that, the law being told tothe jury by the judge, the 
proof of fa& muft be always fo clear, that, if they found a 
wrong verdict, they muft be wilfully and corruptly perjured. 


| Whereas a juror may find a juft verdict from unrighteous mo- 


tives, which can only be known to the great fearcher of hearts : 
and he may, onthe contrary, finda verdict very manifeftly wrong, 
without any bad motive atall; from inexperience in bufinefs, 
incapacity, mifapprehenfion, inattention to circumftances, and a 
thoufand other innocent caufes. But fuch a remedy as this laid 
the injured party under an infuperable hardfhip, by making a 


conviction of the jurors for perjury the condition of his redrefs. 
Bee. il 


THE judges faw this; and very early, even for the mifbeha- 


‘viour of jurymen, inftead of profecuting the writ of attaint, 


‘awarded a fecond trial: and fubfequent refolutions for more 


than a century paft, have fo extended the benefit of this remedy, 
that the attaint is now as obfolete as the trial by battel which it 
fucceeded: and we fhall probably fee the revival of the one as 
foon as the revival of the other. Andhere I cannot but again 
admire? the wifdom of fuffering time to bring to perfection new 


remedies, more eafy and beneficial to the fubject.; which, by | 


; * degrees 


o Ipji regali inftitutioni eleganter inferta. ; - p See pag, 268, : 
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degrees, from the experience and approbation of the people, fu- 
percede the neceflity or defire of ufing or continuing the old, _ 


Ir every verdict was final in the firft inftance, it. would tend 
to deftroy this valuable method of trial, and would drive away 
all caufes of confequence to be decided according to the forms of 
the imperial law, upon depofitions in writing ; which might be 
reviewed in a courfe of appeal, Caufes of great importance, 
titles to land, and large queftions of commercial property, come 
‘ often to be tried by ajury, merely upon the general iffue ; where 
the fa&s are complicated and intricate, the evidence of great 
length and variety, and fometimes contradicting each other ; ane ei 
where the nature of the difpute very frequently introduces nice 
queftions and fubtilties of law. Either party may be furprized 
by a piece of evidence, which (had he known of it’s production, 
he could have explained or anfwered; or may be puzzled b 
a legal doubt, which alittle recollection would have folved. I 
the hurry of a trial the ableft judge may miftake the law, and 
mifdirect the jury: he may not be able fo to ftate and range the 
evidence as to lay it clearly before them; nor to take off t 
artful impreffions which have been made on their minds b 
learned and experienced advocates. ‘The jury are to give thei 
opinion inffanter ; that is, before they feparate, eat or drink 
And under thefe circumftances the moft intelligent and beft in 
tentioned men may bring in a verdi¢t, which they themfelve 
upon cool deliberation would with to reverfe, . 


Nex T to doing right, the great object in the adminifiration 
of public juftice fhould be to give public fatisfaction. If the 
verdict be liable to many objections and doubts in the opinion of, 
his counfel, or even in the opinion of by-ftanders, no party would _ 
go away fatisfied unlefs he had a profpect of reviewing it. Suc 
doubts would with him be decifive ; he would arraign the deter= 
mination as manifeftly unjuft ; and abhor a tribunal which hej 
imagined had done him an injury without a poflibility of res 
drefs. : ey 

GRANTING) | 


| 
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GRANTING anew eal: under proper regulations, cures all 
thefe i inconveniences, and at the fame time preferves intire and 
-renders perfect that moft excellent method of decifion, which is 
the glory of the Englifh law. A new trial is a rehearing of the 
caufe before aah jury ; but with as little prejudice to either 
party, as ifit had never been heard before. No advantage is 
taken of the former verdict on the one fide, or the rule of court 
for awarding fuch fecond trial on the other: and the fubfequent 


verdict, though contrary to the firft, imports no tittle of blame 
“upon the former jury ; who, had they poffefled the fame lights 
and advantages, would probably have altered ther own opinion. 
The parties come better informed, the counfel better prepared, 


the law is more fully underftood, the judge is more matter of 
the fubject ; and nothing is now tried but the real merits of the- 
cafe. . 


A SUFFICIENT ground muft however be laid before ae 


court, to fatisfy them that it is neceflary to juftice thatthe caufe 


fhould be farther confidered. If the matter be fuch, as did not 


_or could not appear to the judge who prefided at nif prius, it is 


difclofed to the court by affidavit : if it arifes from what paffed 
at the trial, it is taken from the judge’s information ; who ufu- 
ally makes a {pecial and minute report of the evidence. Counfel 
are heard on both fides to impeach or eftablifh the verdi@, and 
the court give their reafons at large why a new examination ought 
or ought not to be allowed.’ The true import of the evidence is 
“duly weighed, falfe colours are taken off, and all points of law 
which arofe at the trial are upon full deliberation clearly ex- 
pied: and fettled. 


Nor do the courts lend too eafy an ear to every application 
for a review of the former verdict. They mutt be fatisfied, that 
there are flrong probable grounds to fuppofe that the merits have 
“not been fairly and fully difcuffed, and that the decifion is not - 


| agreeable to thejuftice and truth of the cafe. A new trial is not 


| Bee | gniey 
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ranted, where the value is too inconfiderable to merit a fecond. 


examination. It is not granted upon nice and formal objections, — || 
which do not go to the real merits. It is not eranted in cafes of — 
Rri& right or fummun jus, where the rigorous exaction of ex- 
treme legal juftice is hardly reconcileable to confcience. Nor is’ — 
it granted where the fcales of evidence hang nearly equal: that 
which leans againft theformer verdict, ought always very ftrongly } 
to preponderate. jane 
Aa | 
In granting fuch farther trial (which is matter of found dif. 
cretion) the court has alfo an opportunity, which it feldom fails) 
to improve, of fupplying thofe defects in this mode of trial which 
were ftated in the preceding chapter ; by laying the party apply- | 
ing under all fuch equitable terms, as his antagonift fhall defire ' 
and mutually offer to comply with: fuch as the difcovery of fome _ 
facts upon oath ; the admiffion of others, not intended to be li 
tigated; the produétion of deeds, books, and papers ; the exa 
mination of witneffes, infirm or going beyond fea; and the like 
And the delay and expenfe of this proceeding are fo fmall an 
trifling, that it never can be moved for to gain time or to gratify 
humour. The motion muft be made within the firft four dayso i | 
thenext fucceeding term, within which term it isufually heard and ' 
decided. And it is worthy obfervation, how infinitely fuperior ‘a 
all others the trial by jury approves itfelf, even in the very mode 
of it’s revifion. In every other country of Europe, and in thofe o 
our own tribunals which conform themfelves to the procefs of ' 
the civil law, the parties are at liberty, whenever they pleafe, to ' 
appeal from day to day and from court to court upon queftion 
merely of fact ; which is a perpetual fource of obftinate chican 
delay, and expenfive litigation®. With us no new trial is allow 
un 


g Not many years ago an appeal was termined in April 1749: the queftion b 
‘brought to the houfe of lords from the court only on the property in an ox, adjudge 
of feffion in Scotland, in a caufe between be of the value of three guineas. Nop 
Napier and Macfarlane. It was inftituted or fpirit could have made fuch a caufe, 
dn March 2745 3 and, (after many interlo- the court of king’s bench or common 

_ gutory orders and fentences below, appealed — have lafted a tenth of the time, or have 
from and reheard as far as the courfe of | atwentieth part of the expen, 
proceedings would admit) ‘Was finally dc- " 


; 


ow 
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unlefs there be a manifeft miftake, and the fubjeé matter be wor- 
thy of interpofition. The party who thinks himfelf aggrieved 


| may ftill, if he pleafes, have recourfe to his writ of attaint after 
_ judgment; in the courfe of the trial he may demur to the evi- 
_ dence, or tendera bill of exceptions. And if the firft is totally 


laid afide, and the other two very feldom put in prattice, it is 
becaufe long experience has fhewn, that a motion for a fecond 
trial is the fhorteft, cheapeft, and moft effectual cure for all im- 


perfections in the verdict; whether they arife from the miftakes 


_ of the parties themfelves, ot their counfel or. attornies, or even 


of the judge or jury. 


d. Arrests of judgment arife from infrinfic caufes, appear- 


| ing upon the face of the record. Of this kind are, firft, where 


the declaration varies totally from the original writ ; as where 
the writ is in debt or detinue, and the plaintiff declares in an 
action on the cafe for an affumpfit: for, the original writ out of 
chancery being the foundation and warrant of the whole proceed- 
ings in the common pleas, if the declaration does not purfue 
the nature of the writ, the court’s authority totally fails. Alo, 
| fecondly, where the verdict materially differs from the pleadings 


I and iffue thereon; as if, in an action for words, it is laid in the 


declaration that the defendant faid, “ the plaintiff7s a bankrupt ;”” 
and the verdict finds {pecially that he faid, “ the plaintiff wi// be 


not fufficient in point of law to found an action upon. And this 
_ is an invariable rule with regard to arrefts of judgment upon mat- 
ter of law, ‘* that whatever is alleged in arreft of judgment mutt 
& be fuch matter, as would upon demurrer have been fullicient 
-& to overturn the action or plea.” As if, on an action for flander 
in calling the plaintiff a Jew, the defendant denies the words, 
and iffue is joined thereon; now, if a verdict be found for the 
plaintiff, that the words were actually fpok€én, whereby the fact is 
eftablifhed, ftill the defendant may move in arreft of judgment, 
that to calla mana Jew is not aétionable: and, if the court be 
_ of that opinion, the judgment fhall be arrefted, and never entered 
Vox. I. | Bbb for 


a bankrupt.’ Or, thirdly, if the cafe laid in the declaration is” ~ 
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for the plaintiff. But the rule will not hold ¢ converfo, “* that 
« every thing that may be alleged as caufe of demurrer will be 
«¢ good.in arreft of jadgment:” for if a declaration or plea omits [] 
to ftate fome particular circumftance, without proving of which — | 
at the trial, it isimpoffible to fupport the action or defence, this 
omiffion fhall be aided by a verdi@t. As if, in an action of tref- 
pais, the declaration doth not allege that the trefpafs was com-) | 
mitted on any certain day’; or if the defendant juftifies, by pre- |f 
{cribing for a right of common for his cattle, and does not plead 
that his cattle were evant and couchant on the land"; though 
either of thefe defects might be good caufe todemur to the de- | 
claration or plea, yet if the adverfe party omits to take advantage — : 
of fuch omiffion in due time, but takes iffue, and has a verdict 
_againft him, thefe exceptions cannot after verdié& be moved inat- || 
reft of jadgment. For the verdict afcertains thofe faés, which 
bejore from the inaccuracy of the pleadings might be dubious ;_ 
Gnce the law will not fuppofe, that a jury under the infpection off || 
a judge would finda verdict for the plaintiff or defendant, unlefS 
he had proved thofe circumftances, without which his general | 
allegation is defective’. Exceptions therefore, that are moved in 
arreft of judgment, muft be much. more material and glaring © 
than fach as will maintain a demurrer : or, in other words, many 
inaccuracies and omiffions, which would be fatal, if early obfer- 
ved, are cured by a fubfequent verdict; and not fuffered, in the 
lat fage of a canfe, to unravel the whole proceedings. But if 
the thing omitted be effential to the action or defence, as if the 
plaintiff does not merely ftate his title in a defective manner, but 
fets forth a title that is totally defective in itfelf", or if to an action 
of debt the defendant pleads mot guilty inftead of nil debet™, thefe | 
cannot be cured by a verdict for the plaintii in the firft cafe, or |} 
for the defendant in the fecond. tal ae | 


ct 
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Ir, by the mifconduét or inadvertence of the pleaders, the 
iffue be joined on.a fact totally immaterial, or infuflicient to de- 
termine the right, fo that the court upon the finding cannot 
| know for whom judgment ought to be given; as if, on an action 
on the cafe in afump/t againft an executor, he pleads that he 
himfelf (inftead of the teftator) made no fuch promite*: or if, in 
an aétion of debt on bond conditioned to pay money o” or before 
a certain day, the defendant pleads payment on the day’ (which, 
if found for the plaintiff, would be inconclulive, as it might have 
been paid before) in thefe cafes the court will after verdict award 
a repleader, quod partes replacitent : unlefs it appears’ from the 
whole record that nothing material can poflibly be pleaded in any 
fhape whatfoever, and then a repleader would be fruitlefs’. And, 
whenever a repleader is granted, the pleadings muft begin de novo 
‘at that ftage of them, whether it be the plea, replication, or 
rejoinder, Oc, wherein there appears to have been the firit de- 
feét, or deviation from the regular courfe’. 


- [y judgment is not by fome of thefe means arrefted within 
the firft four days of the next term after the trial, it is then ‘to 
be entered on the roll, or record. Judgments are the fentence 
of the law, pronounced by the court upon the matter contained 
in the record; andare of four forts. Firft, where the facts are 
confeffed by the parties, and the law determined by the-court ; 
as in cafe of judgment upon demurrer: fecondly, where the 
 lawis admitted by the parties, and the facts difputed ; as in cafe 
_of judgment on a verdidé : thirdly, where both the fact and the 
_law ariling thereon are admitted by the defendant : which is the 
cafe of judgments by confeffion or default: or, laftly, where the 
plaintiffis convinced that either fact, or law, or both, are infufi- 
cient to fupport his action, and therefore abandons or withdraws 
his profecution ; which is the cafe in judgments upon a nonfurt 
or retranit. ee ; 
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T iE judgment, though pronounced or awarded by the judges, 
$s not their determination or fentence, but the determination and 
fentence of the Jaw. It is theconclufion that naturally and re- 
gularly follows from the premiies of law and fact, which fiand | 
thus: againft him, who hath rode over my corn, I may recover 
damages by law; but A hath rode over my corn ; therefore I 
fhall recover damages againit A. If the major propofition be de- 
nied, this is 2 demurrer in law: if the minor, it 1s thenan } 
iffue of faét: but if both be confeffed (or determined) to be } 
right, the conclufion or judgment of the court cannot but fol- | 
low. Which judgment or conclufion depends not therefore on~ 
the arbitrary caprice of the judge, but on the fettled and in- / 
variable principles of juftice. The judgment, in fhort, is the: 
remedy prefcribed by law for the redrefs of injuries; and the \ 
fuit or action is the vehicle or means of adminiitring it. What t 
that remedy may be, is indeed the refult of deliberation and 
findy to point out, and therefore the ftile of the judgment is, 
not that it is decreed or refolved by | the court, for then the 
judement might appear to be their own : but, § itis confidered,” ‘ 
confideratum Bi ver curiam, that the plaintiff do recover his. dail 
mages, his ccbt, his pofleflion, and the like: which implies 
thati the judgment is none of theirown; but the act of law, ° 
pronounced and declared by the court, seed due deliberation and | 
enquiry. ; 


Aut thefe fpecies of judgments are either interlocutory or f-. : 
nal. Interlocutory jadgments are fuch as are given in the middle 
ofacaufe, upon fome plea, proceeding, or default, which is | 
only inter mediate, and does not finally determine or complete the 
fuit. Of this nature are all judgments for the plaintiff upon 
pleas in a abatement of the fuit or action : in which it is confidered | 
by the court, that the defendant do anfwer over; re/pondeat oufter 5 
that is, put in a more*fubfiantial plea’. It is ce to obferve, | 
that the judoment here givenis not final, bwt merely interlocu-_ 

tory ; 


b 2 Saund, 30, 
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tory; for there are afterwards farther proceedings to be had when 
the defendant hath put in a better anfwer. 


Bur the interlocutory judgments, moft ufually fpoken of, are 
_thofe incomplete judgments, whereby the right of the plaintiff 
is indeed eftablifhed, but the quantum of damages fuftained by 
him is not afcertained: which isa matter that cannot be done 

without theintervention of a jury. As by the old Gothic con- 
‘Rtitution the caufe was not completely finifhed, till the nembdaor 
jurors were called in ‘¢ ad executionem decretorum judicti, ad aeffi- 
“© mationem pretit, damnit, luert, &c*.”’ This can only happen where 
the plaintiff recovers; for when judgment is given for the de- 
-fendant, it is always complete as wellas final. And this happens, 
in the firft place, where the defendant fuffers judgment to go 
pagainft him by default, or mzhil dicit; as if he putsin no plea 
at all to the plaintiff’s declaration: by confeflion or cognovit acti- 
| onem, where he acknowleges the plaintiff’s demand to be juft: 
_or by zon fum informatus, when the defendant’s attorney declares 
he has no inftructions to fay any thing in anfwer to the plaintiff, 
or in defence of his client; which is a fpecies of judgment by 

default. If thefe, or any of them, happen in actions where the 
fpecific thing fued for is recovered, as in actions of detinue or 
debt for a fum or thing certain, the judgment is abfolutely com- 

plete. And therefore it is very ufual, in order to ftrengthen a 
: bond-creditor’s fecurity, for the debtor to execute a warrant of 
_ attorney to any one, empowering him to confefs a judgment by 
either of the ways juft now mentioned (by arhil dicit, cogonvit 
aclionem, or non fum informatus) in an action of debt to be 
brought by the creditor for the fpecific fum due: which judg- 
‘ment, when confefled, is abfolutely complete and binding. But, 
| where damages are to be recovered, a jury muft be called in to 
affefs them; unlefs the defendant, tofave charges, will confefs 
the whole damages laid in the declaration: otherwife the entry 
of the judgment is, ** that the plaintiff ought to recover his da- 
‘® mages, (indefinitely) but, becaufe the court know not what 
| damages 
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ec damages the faid. plaintiff hath fuftained, therefore the fheri 
<¢ is commanded, that by-the oaths of twelve honeft and lawf 
«© men he enquire into the faid damages, and return fuch inquifi- 
<¢ tion (when taken) into court.” This procefs is called a writ of 
enquiry: in the execution of which the fheriff fits as judge, and 
tries by ajury, fubject to nearly the fame law and conditions as 
the trial by jury at 7? prius, what damages the plaintiff hath |) 
really fuftained ; and when their verdictis given, which muf af /) 
fefs fome damages (but to what amount they pleafe) the fheriff | 
returns the inquifition into court, which is entered upon the roll 
in manner of a po/fea; and thereupon itis confidered, that the t 
plaintiff do recover the exact fum of the damages fo affeffed. In || 
like manner, when a demurrer is determined for the plaintiff *) 
upon an action wherein damages are recovered, the judgment it a | 
alfo incomplete, tilla writ of enquiry is awarded to affefs gn 1 
mages, and returned; after which the judgment is completel A 
entered. 


) 


Fina judgments are fuch as at once put an end to the ac- 
tion, by declaring that the plaintiff has either entitled himfelf, | 
or has not, torecover the remedy he fues for. In which cafe if 
‘the judgment be for the plaintiff, it is alfo confidered that the | 
defendant be either amerced, for his wilful delay of yuitice in: 
not immediately obeying the king’s writ by rendering the plaintiff > 
his due’; or be taken up, capiatur, to~pay a fine to the king, || 
in cafe of any forcible injury®. Though now by fatute 5 & 6 weil 
&M. c.12. no writ of capias fhall iffue for this fine, but the ! 
plaintiff fhall pay 6s. ed. and be allowed it againft the defendant )) 
among his other cofts. And therefore in judgments in the cou 
of common pleas they enter that the fine is remitted, and in th 
court of king’s bench they now take no notice of any fine or a 

jas at all’. But ifjudgment be for the defendant, then it is co 
fidered, that the plaintiff and his pledges of profecuting 
(nominally) amerced for his falfe fuit, and that the defendant | 
| may 
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may gowithout a day, eat. fine die, that is, without any farther 
continuance or adjournment; the king’s writ, commanding his 


attendance, Lege now fully fatisfied, and his innocence publicly 


cleared ®. 


Tuus much forjudgments; to which cofts are a neceflary 
appendage; it being now as well the maxim of ours as of the 
civil law, that “ vidlus vidfort. in expenfis condemnandus eft*.? 
Though the common law did not profefledly allow any, the 


-amercement of the vanquithed party being his only punifhment. . 
The firft flatute which gave colts, eo nomine, to the demandant 


in a real action was the ftatute of Gloucefter, 6 Edw. I. c. 4. 


as did the ftatute of Marlbridge 52 Hen. Ill. c. 6. to the defend- 
ant in one particular cafe,relative to wardfhipin chivalry: though 


in reality cofts were always confidered and inculded in the guan- 


tum of damages, in fuch actions where damages are given; and 
even now, cofts for the plaintiff are always entered on the rollas 


increafe of damages by the court'. But, becanfe thofe damages 


were frequently inadequate to the plaintif’s expenfes, the rae 


tute of Gloucefter orders cofts to be alfo added; and farther di- 


| reéts, that the fame rule fhall hold place in all ales where the 


party is to recover damages. And therefore in fuch a¢tions where 
no damages were then recoverable (asin guare zmpedit, in which 


| damages were not given till the ftatute of Welim.2.13 Edw.I.)} 


no cofts are now allowed" ; unlefs they have been exprefsly given 
by fome fubfequent fatute.. The ftatute 3 Hen. VH.c. to. was 


_the firft which allowed any cofts on a writ of error. But no 


cofts were allowed the defendant in any dhape, till the fatutes 


23 Hen. VIIl.c. 15. 4 Jac. 1c.3. 8&9 W.IMl.c. 11, and 


4&5 Ann. c. 16. which very equitably gave the defendant, if 
he prevailed, the fame cofts as the plaintiff would have had, in 
cafe he had recovered. Thefe cofts on both fides are taxed and 


_ moderated by the prothonotar y, or other proper officer of the 


court. 
THE 
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Tue king (and any perfon fuing to his ufe') fhall neithe 
pay; nor receive colts: for, befides that he is not included un- 
der the general words of thefe ftatutes, as it is his prerogative 
not to pay them to a fubject, fo it is beneath his dignity to r 
ceive them. And it feemns reafonable to fuppofe, that the queen 
confort participates of the fame privilege; for, in actions broug 
by her, fhe was not at the common law obliged to find pledges 
profecution, nor could be amerced in cafe there was judgment: 
againft her™. In two other cafes an exemption alfo lies from) || 
paying cofts. Executors and adminiftrators, when fuing in the) 
right of the deceafed, thal! pay none". And paupers, that is) 
fach as will {wear themfelves not worth five pounds, are, by” 
ftatute 11 Hen. VII. c. 12. to have original writs and /ubpoenas 
gratis, and counfel and attorney afligned them without fee; and 4) 
are excufed from paying cofts, when plaintiffs, by the ftatute® 
23 Hen. VIII. c. 15. but thall fuffer other punifhment at the dif] 
cretion of the judges. And it was formerly ufual to give fuch | 
paupers, if nonfuited, their election either to be whipped or pay 9} 
the cofts®: though that practice is now difufed®. It feems how- 9! 
ever agreed, that a pauper may recover colts, though he pays 
none; for the counfel and clerks are bound to give their labour _ 
to bim, but not to his antagonifts®, To prevent alfo trifling | 
and malicious actions, tor words, for affault and battery, and for 

trefpafs, it is enacted by itatutes 43 EligMe,'6oae Th acciiee 16.4 | 
and 22 & 23 Car. II. c. 9. §. 136. that, where the jury who try #| 
any of thefe actions fhall give lefs damages than 4os. the plaintiff) | 
{hall be allowed no more cofts than damages, unlefs, the judge ) | 
before whom the caufe is tried fhall certify under his hand on | | 
the back of the record, that'an aCtual battery (and not an aflault))) 
only) was proved, or that in trefpafs the freehold or title of the | 
land came chiefly in queftion. Alfo by flatute 4& 5 W.& M.9 | 
c. 23. and 8 and 9 W. Ill. c. 11. if the trefpafs were committed) | 
mm 
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in hunting or fporting by. an inferior tradefman, or if it appear 
to be wilfully and malicioufly committed, the plaintiff fhall have 
fall cofts’, though his damages as aflefled by the jury amount 
_tolefs than 4os. 


ay 


AFTER judgment is entered, execution will immediately fol- 
fh, unlefs the party condemned thinks himfelf unyutily ag- 
| grieved by any of thefe proceedings ; and then he has his remedy 
to reverfe them by feveral writs in the nature of appeals, which 
we fhall confider in the fucceeding chapter. 
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CHAPTER) THE TWENTY FIFTE: 


Or PROCEEDINGS IN THE NATU R na 
or APPEALS. — 7 


ROCEEDIN GS, in the nature of appeals from the pro- 
Pp ceedings of the king’s courts of law, are of various kinds; 
according to the fubje¢t matter in which they are concerned... 
‘They are principally three. wy am | 

; bE 


I. A writ of attaint: which licth to enquire whether aj) 
jury of fwelve men gave a falfe verdict"; that fo the judgment 
following thereupon may be reverfed: and this muit be brough ; ] 
in the life-time of him for whom the verdict was given, and ofF | 
two at leaft of the jurors who gave it. This lay, at the common | 
aw, only upon verdicts in a¢tions for fuch per/onal injuries as didy 
not amount to fre/pa/s. For in real wrongs the party injured had’ | 
redrefs by writ of right; but, after verdict againit him in per | 
fonal fuits, he had no other remedy: and it did not lie in a | 
_tions of tre/pafs, for a very extraordinary reafon ; becaufe, if the 
verdict was fet afide, the king would lofe his. fine’. But by flaq 
tute Weftm. 1. 3 Edw. I.c. 38. it was given in all pleas off 
land, franchife, or freehold : and, by feveral fubfequent fiatutes, | 

in} | 


a Finch, L. 484. _ Db Bro. Abr. t, aticint. 4%. 
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re he Wroncs. 
| in the reigns oi (Rar Il°, and his grandfon‘, it was allowed 
in MIOl? c every action, except in a writ of right; for there no 
attaint lay, either by common law or {tatute, ‘becaufe it was de- 
termined by the grand affife, confifting of /xteen jurors’. 


Tue jury whoare to try this falfe verdict muft be twenty 
_ four, and are called the grand jury; forthe law wills not that 
| the oath of one jury of twelve men fhould be attainted or fet. 
' afide by an equal number, nor by lefs indeed than double the 
former. Andhethat brings the attaint can give no other evi- 
| dence to the grand jury, than what was originally given to the 
petit. For as their verdict is now trying, and the queftion is 
whether or no they « did right upon the evidence that appeared to 
them, the law judged it the higheft abfurdity to produce any 
| fabfequent proof upon fuch trial, and to condemn the prior ju- 
| rifdiGtion for not believing evidence which they never knew. 
But thofe againft whom it is brought are allowed, in affirmance 
‘of the firft verdi&, to produce new matter’: becaufe the petit 
jury may have formed their verdict upon evidence of their own 
knowledge, which never appeared in court; and becaufe very 
‘terrible was the judgment which the common law inflicted upon 
them, if the grand jury found their verdict a falfe one. The 
| judgment was, 1. That they fhould lofe their dberem legem, and 
become forever infamous. 2: That they fhould forfeit all their 
foods and chattels. 3. That their lands and tenements fhould 
be feifed into the king’s hands. 4. That their wives and chil- 
dren fhould be iene out of doors. 5. That their houfes thould 
‘be rafed andthrown down. 6. That their trees fhould be rooted 
‘up. 7. That their meadows fhould beploughed. 8.°'1 hat their 
bodies fhould be caft into gaol: 9. That the party fhould be 
reftored to all that he loft by Teafon of the unjuit verdict. But. 
as the feverity of this punifhment had its ufual effect, in pre- 
venting the law from being executed, therefore by the ftatute 
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11 Hen. VII. c. 24.revived by 23 Hen. VIII. c. 3. a more mo-) | 
derate punifhment was inflicted upon attainted jurors 3 wz. per- 
petual infamy, and, if the caufe of action were above 4o/. |, 
value, a forfeiture of 20/. apiece by the jurors; or, if under, 
4o/, then sl.apiece; to be divided between the king and the 
party injured. Sothat a man may now bring an ‘attaint either, |; 
upon the flatute or at common law, at his election’; and in — t 
both of them may reverfe the former judgment. But the prac-— 

tice of fetting afide verdicts upon motion, and granting mew | 
trials, has fo {uperfeded the ufe of both forts of attaints, that I | 
have not obferved any inftance of an attaint in our books, later | 
than the fixteenth century". By the old Gothic conititution in- 
deed no certificate of a judge was allowed, in matters of evi- | 
dence, to countervail the oath of the jury : but their verdict, 
However erroneous, was abfolutely final and conclufive. “ Tees | 
< funtwle judice et de actis ejus; sudex vero de ipfis viciffim teftart \ 
<< non potef?, vere an falfo surent : gualicunque enim eorum affertioni 
& fandum ef? et judicandum.” -Yet they had a proceeding, from ' 
whence our attaint may be derived. If, upon a lawful trial be« 4 
fore a fuperior tribunal, they were found to have given a falfe | 
verdict, they were fined, and rendered infamous for the future. 
<< Si tamem evidenti, argumento falfum suraffe convincantur (id quod | 
“¢ fuperius judicium cognofcere debet) mulétantur in bonis, de caetero : 


199 


«© perjuri et inteftabiles'. 


Il. Aw audita querela is where a defendant, againft whom 
judgment is recovered, and who is therefore in danger of exe- | 
cution, or perhaps actually in execution, may be relieved upon | 
good matter of difcharge, which has happened fince the judg- 
ment: as if the plaintiff hath given him a general releafe; or | 
if the defendant hath paid the debt to the plaintiff, without en- 
tering fatisfaction on the record. In thefe and the like cafes, 
wherein the defendant hath good matter to plead, but hath had | 

no opportunity of pleading it, (either at the beginning of the 
ch fuit, | 
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) fait, or puis darrein continuance, which, as was fhewn in a for- 


mer chapter", muft always be before judgment) an audita 
querela lies, in the nature of a bill in equity, to be relieved 
-againit the oppreflion of the plaintiff. It is a writ direéted to 
the court, ftating that the complaint of the defendant hath 
been heard, audita querela defendentis, and then fetting out the 
matter of the complaint, it at length enjoins the court to call 
the parties before them, and, having heard their allegations and 
proofs, to caufe juftice to be done between them’. It alfo -lies 


for bail, when judgment is obtained againft them by /cire fa- 


cias to anfwer the debt of their principal, and it happens after- 
wards that the original judgment againft their principal is rever- 


_ fed: for here the bail, after judgment - had againft them, have 
no opportunity to plead this ipecial matter, and therefore they 


fhall have redrefs by audita querela™ ; whichis a writ of a moit 


| remedial nature, and feems to have been invented, left in any 


cafe there fhould be an oppreflive defect of juftice, where a party 
hasa good defence, but by the ordinary forms of law had no 
opportunity tomake it. But the indulgence now fhewn by the 
courts in granting afummary relief upon motion, in cafes of fuch 
evident oppreffion”, has almoft rendered ufelefs the writ of au- 


| dita querela, and driven it quite out of practice. 


ie Bur, thirdly, the principal method of redrefs for erra- 
neous judgments in the king’s courts of record, 1s by wat of er ere 
ror to fome fupesior court of appeal. 


A writ of error °lies for fome fuppofed miftake in the pro- 
ceedings of acourt of record; for,to amend errors in a bafe court, 
not of record, a writ of fal/e judgment lies’. The writ of error 


_only lies upon matter of /aw arifing upon the face of the pro- 


ceedings: fothat no evidence isrequired to fubftantiate or fup- 


portit: and there is no method of reverfing an error in the de- _ 


termination, 


k See pag. 317. n Lord Raym. 439. 
1 Finch. L. 488. F. N. B. 102, o Append. N°. III. §. 6. 
m x Koll, Abr, 308. p Finch, L. 484. 
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termination of facts, but by an attaint, or a new trial, to correct 
the miftakes of the former verdict. . 


Formerzy the fuitors were much perplexed by writs of © 
error brought upon very flight and trivial grounds, as mis-fpel- 
lings and other miftakes of the clerks, all which might be) 


amended at the common law, while all the proceedings were in| 


paper’; for they were then confidered as only in feri, and there 
fore fubje&t to the control of the courts. But, when oncet 
record was made up, it was formerly held, that by the commo 
law no amendment could be permitted, unlefs within the ve 
term in which the judicial act fo recorded was done: f 
during the term the record is in the breatt of the court ; but a 
terwards it admitted of no alteration’. But now the courts are bes 
come more liberal; and, where juitice requires it, will allow o 
amendments at any time while the fuit is depending, notwith) 
fianding the record be made up, and the term be paft. For they 
at prefent confider the proceedings as in feri, till judgment i 
given; and therefore that, till then, they have power to permi 
amendments by the common law: but when judgment. is onc 
riven andenrolled, no amendment is permitted in any fubfequen 
term’. Miftakes are alfo effectually helped by the ftatutes o 
amendment and feofails: fo called, becaufe when a pleader per 
ceives any flip in the form of his proceedings, and acknowleges 
fuch error (jeo faile) he is at liberty by thofe fiatutes to amen 
it; which amendment is feldom actually made, but the benefit 
of the acts is attained by the court’s overlooking the exception‘. 
Thefe ftatutes are many in number, and the provifions 1 
them too minute to be here taken notice of, otherwife tha 
by referring to the ftatutes themfelves"; by which all trifling” 
exceptions are fo thoroughly guarded againit, that writs of erro 
cannot now be maintained, but for fome material miftake affigned.? 


Tuts 


q 4 Burr. 1099. : 4 Hen. VI. c. 3. 8 Hen. VI. c, 12. & 156 
r Co. Litt. 260. : 32 Hen. VIII. c. 30. 18 Eliz.c. 14.21 Jac. 1 
's Stat. rr Hen. IV. c. 3. ‘ g. (ftiled i 

t Stra. rorr. P : 

w Stat. 14 Edw. UII. c. 6, 9 Men, V. cogs O10. Os Ann, c. aoe § Geo. I. c. 13. 


. 
\f 
. 


/ 
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i 


| 


|| judgments were entered up immediately by the clerks and officers 


) by the minutes or the remembrance of the court itfelf. 


| perceived and objected to by the oppofite party or the court, the 


Tuts is at prefent ay gener al doétrine of amendments; and 
t’s rife andhiftory arefomewhat curious. In the early ages ef our 
eco when all pleadings were ore tenus, if a flip was 


pleader inftantly acknowleged his error and rectified his plea ; 
which gave occafion to that length of dialogue reported in the 
antient year-books. So liberal were then the fentiments of the 
crown. as well as the judges, that in the ftatute of Wales, made 
at Rothelan, 12 Edw. I. the pleaaings are directed to be carried 
on in that principality, Jine calumpnia verborum, non obfervata illa 
dura confietudine, “* gui cadit a fyllaba cadit a tota caufa,’ The 


of the court; and, if any mif-entry was made, it was rectified 


' W Hen thetreatife by Britton was publithed, in the name and a 
by authority of the king, (probably about the 13 Edw. I. be- 1 
caufe the laft ftatutes therein referred to are thofe of Winchefter | 
and Weftminfter the fecond) a check feems intended to be given 
_to the unwarrantable practices’of fome judges, who had made 
falfe entries on the rolls to cover their own mifbehaviour, and 
had taken upon them by amendments and rafures to falfity their 
own records. The king therefore declares‘ that < although we 
& have granted to our juitices to make record of pleas pleaded 
& before them, yet we will not that their own record fhall be a 
| warranty for their own wrong, nor that they may rafe their 
“ rolls, nor amend them, nor record them, contrary to their 
“‘ original enrollment.’ The whole of which, taken together, 
-amounts to this, that a record furreptitioufly or erroncouily 
made up, to ftifle or pervert*the truth, fhould not bea fanction 
for error ; and that a record, originally made up according to the 
truth of the cafe, fhould not afterwards by any private rafure or 
_amendmoent be altered to any finifter purpofe. 


Bur 


vy Brit. proéa, 2) 3+ 


\ 
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Bur when afterwards king Edward, or. his return from hi 
French dominions in the feventeenth year of his reign, after up= 
wards of three years abfence, found it neceflary (or convenient) to | 


profecute his judges for their co 


rruption and other mal-practices, 


the perverfion of judgments” by erafing and altering records wa 
one of the caufes afligned for the heavy punifhments inflicte 
upon almoft all the king’s juftices, even the moft able and up 


right. The feverity of which proceedings feems fo to hav 
alarmed the fucceeding judges, that, through a fear of being faid) 


to do wrong, they hefitated at doing that which was right. A 
it was fo hazardous to alter a record, even from compaflionat 


motives, (as happened in Hengham’s cafe, which in ftrictnefs was 


w Fudicia perverterunt, et in aliis errave- 
vant. (Matth. Weft. 4. D. 1289.) 

x Among the other judges, fir Ralph 
Hengham chief jultice of the king's bench 
gs faid to have been fined 7000 marks, fir 


Adam Stratton chief baron of the exche-. 


quer 34000 marks, and Thomas Wayland 
ehief juftice of the common pleas to have 
heen attainted of felony, and to have ab- 
jured the realm, with a forfeiture of all his 
eftates ; the whole amount of the forfeitures 
being upwards of r0o900° marks, or 70000 
pounds, (3 Pryn. Ree. gor, 40x.) An ine 
credible fum in thofe days, before paper 
credit was in ufe, and when the ‘annual fa= 
lary of a chief juftice was only fixty marks. 
(Clauf. 6. Edw. I. m. 6. Dugd. chron. fer. 
26.) The charge againft fir Ralph Hen- 
gham (a vety learned judge, to whom we 
are obliged for two excellent treatifes of 
practice) was only, according to a tradition 
that was current in Richard the third’s time, 
(Yearbook. M. 2 Ric. IIT. 10) his altering 
out of mere compaffion a fine, which was 
fet upon a very poor man, from 135. 4d. to 
6s. 8d. for which he was fined 800 marks $ 
a-more probable fam than 7000, tis true, 


certainl 


the book calls the judge fo punithed Ingh: 
and not Hengham: But I find no judge 
the name of Ingham in Dugdale’s Series. 
and fir Edward Coke (4 Inft, 255.) and fi 


tainly his offence was nothing very atrocious — 
or difgraceful : for though removed from | 
the king’s bench at this time (together wit 
the reft of the judges) we find him about 
twelve years afterwards made chief juttice } 
of the common pleas, (Pat. 29 Edw. I. m, T= 
Dugd. chron. fer. 32.) in which office he 
continued till his death in 2 Edw. IL. (Clauf- 

1 Edw. II. m. 19 Pat. 2 Edw. II. p. tm 
Dugd. 34. Selden. pref. to Hengha 
There is an appendix to this tradition, © 
membered by juftice Southcote in the reig 
of queen Elizabeth: (3 Inft. 72.4 Inft. 25 

that with this fine of chief juftice Hengh 

a clock houfe was built at Weftminfter, 
furnifhed with a clock, to be heard i 


““"Weftminfter-hall. Upon which ftory 11 


only remark, that the firft introdudtior 
clocks was not till an hundred years afte 
wards, about the end of the fourteent 
century. (Encyclopedic, tit, horloge. 2 
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: certainly indefenfible) they refolved not to touch a record any 


more; but held that even palpable errors, when enrolled and the 
term at an end, were too facred to be rectified or called in quef- 
tion: and, becaufe Britton had forbidden all criminal and clan- 


-deftine alterations, to make a record {peak a falfity, they concei- 


ved that they might not judicially and publicly amend it, to 
make it agreeable to truth. In Edward the third’s time indeed 
they once ventured (upon the certificate of the juftice in eyre) 
to eftreat a larger fine than had been recorded by the clerk of 
the court hatha © : but, inftead of amending the clerk’s erro- 
meous record, they made a fecond enroilment of what the juf- 
tice had declared ore tenus ; and left it to be fettled by pofterity 


in which of the two rolls that abiolute verity refides, which every 


record is faid to import in itfelf*. And, in the reign of Richard 


}the fecond, there are inftances* of their refufing to amend the 
-moit palpable errors and mif-entries, unlefs Oy the authority of 


parliament. 


To this real fullennefs, but affected timidity, of ihe ek 
fuch a narrownefs of thinking was added, that every flip (even 
of a fyllable ora letter’) was now held to be fatal tg the pleader, 
and overturned his client’s caufe*. If they durft not, or would 
not, fet right mere formal miftakes at any time upon equitable 


terms and conditions, they at leaft fhould have held, that trifling | 
objections were at all times inadmiffible ; and that more folid 


exceptions in point of form came teo late when the merits had 
been tried. They might, through a decent degree of tendernels, 
hhave excufed themfelves from amending in criminal, and efpe- 


)cially in capital, cafes. They needed not Have granted an amend- 


ment, where it would work an injuftice to either party; or where 
He could not be ‘put in as good a condition, as if his adverfary 


had. 

Vor. Ill, sien 8s: do 
y « Hal. B.C. Gaz. ¢ In thofe days it was ftriétly true, what 
zx Leon. 183. Co. Litt. ry. See pag. Ruggle ¢in his ignoramus) has humoroufly 
337. ‘ applied to“more modern pleadings; ‘¢ ix 
ar Hal. P. C.. 648. “ nofira lece unum comma evertii totum plac 


h Stat. 14 Edw. Ill. c. 4, §© gui,” 
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had made no miftake. And, if it was feared that an amendment 
after trial might fubject the jury to an attaint, how eafy was | 

to make waiving the attaint the condition of allowing the amend 
ment! And yet thefe were among the abfurd reafons alleged fo 
never fuffering amendments at all*! — Bg 


T se precedents then fet were afterwards moft fcrupuloull 
followed‘, to the great obftruction of juftice, and ruin of th 
faitors; who have formerly fuffered as much by thefe obftinate” 
feruples and literal ftri€tnefs of the courts, as they could hav 
done even by theiriniquity, After verdicts and judgments upo 
the merits, they were frequently reverfed for flips of the pen or }! 
mif-{pellings: and juftice was perpetually entangled in a net of) 4 
mere technical jargon. The legiflature hath therefore been forced 
to interpofe, by no lefs than twelve flatutes, to remedy the 
opprobrious niceties; and it’s endeavours have been of late fe 
well feconded by judges of a more liberal caft, that this unfeem] 
degree of ftricinels is almoft entirely eradicated ; and will prob 
bly in a few years be no more remembered, than the learning ot 
effoins and defaults, or the counterpleas of voucher, are at pre 
fent. But, to return to our writs of error, . moe 


Ira writ of error be brought after verdiét, he that brings the 
writ, or that is plaintiff in error, muft in moft cafes find fub=) 
ftantial pledges of profecution, or bail‘; to prevent delays by) i 
frivolous pretences to appeal; and for fecuring payment of colts). 
and damages, which are now payable by the vanquifhed party, 
in all, except a few particular, inftances, by virtue of the fevera 
flatutes recited in the margin®, ii 


A writ of error lies from the inferior courts of record im 
England into the king’s bench*®, and not into the commor 
| ae) on vlealll 

J 


d Styl. 207. g 3 Hen. Vil. c. ro 413 Car. II. c. 2) | 


© 8 Rep. 156, &c. @ & 9. W. IIL. c. 11, 4& § Ann. c. 16. | 
SeStatarfac! 1. By 1s Cat. The, 2 3. hh See chap. 4. rw ' 
ge icca> Carsll. ¢. 8.00) woes sg 
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Pleas’. Alfo from the king’s bench in Ireland to the king’s 
-bench in England. It (ikewile may be brought from the com- 
mon pleas at Weftminfter to the king’s bench; and then from 


the king’s bench the caufe is removeable to the houfe of Jords. 
From proceedings on the law fide of the exchequer a writ of er- 


-ror lies into the court of exchequer chamber before the lord 


chancellor, lord treafurer, and the judges of the court of king’s 


bench and common pleas: and from thence it lies to the houfe 


of peers. From proceedings in the king’s bench, in debt, de- 
tinue, covenant, account, cafe, ejeetmments or trefpa(s, originally 


begun therein (except where the king is party) it lies to the ex- 


chequer chamber, before the juitices of the common pleas, and 


barons of the exchequer; and from thence alfo to the houfe of 


lords": .but where the proceedings in the king’s bench are com- 
menced by original writ, fued out of chancery, (which mutt be 


for fome forcible injury, in which the king is fuppofed to bea 
/party, in order to punifh the trefpafs committed in a criminal 
manner) this takes the cafe out of the general rule laid down 


by the ftatute; fo that the writ of error then lies, without any 
intermediate ftage of appeal, directly to the houfe of lords, the 
dernier refort for the ultimate decifion of every civil action. Each 
court of appeal; in their refpective tages, may, upon hearing the 
matter of law in which the error is afligned, reverfe or -afirm 
the judgment of the inferior courts; but none of them are 
final, fave only the houfe of peers, to whofe. judicial, decifions 
all other tribunals muft therefore fubmit and conform their own. 
And thus much for reverfal or gee of judgments by writs 
in the nature of appeals. | . 


i Finch. L. 480, Dyer, ase. ke Stat. a7 Eliz. c. 8. 


| 
} 


| 
a 
a 
i; 
| 


plaintiff of the land fo recovered: in the execution of which, | 
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CHAPTER THE TWENTY SIXTH 


Op EX ECU ah One 


WF the regular judgment of the court, after the decifion of the |) 
fait, be not fulpended, fuperfeded, or reverfed, by one or | 
other of the met!-cds mentioned in the two preceding chapters,’ | 
the next aid lak ftep is the execution of that judgment; or,) 
putting the fentence of the law in force. This is performed in” 
different manners, according to the nature of the action upon | |} 
which it is founded, and of the judgment which is ‘had or re- , 
covered. | 5 


Le the plaintiff recovers in an action real or mixed, wherein | 
the feifin or poffeflion of land is awarded to him, the writ of H 
execution fhall be an babere facias feifinam, or writ of feitie, ol | 
afrechold; oran habere facias poffeffionem, or writ of poffeflion’, q 
of achattelintereft>, Thefe are writs directed to the fheriff of ! 
the county, commanding him to give actual pofleffion to the | 


I 


the fheriff may take with him the poffe comztatus, or power of | 
the county ; and may juftify breaking open doors, if the poflef- | 


fion be not quietly delivered. But, if it be peaceably yielded i 


up, the delivery of a twig, a turf, or thering of the door, im ! 


the name of feifin, is fuflicient execution of the writ. Upona 
prefentation to a benefice recovered in a quare impedit, or aflife | 


of | 


a Appends N°, IT. §. 4: : b Finch. L. 47¢. 
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of darrein prefentment, the execution is by a writ de clerico ad- 


. mittendo; directed, not to the theriff, but to the bifhop or his me- 


tropolitan, requiring them to admit ia inititute the clerk of the 


' plaintiff. 


Iw other actions where the judgment is, that fomething in 
{fpecial be done or rendered by the defendant, then, in order to 
compel him fo to do, and ‘to fee the judgment executed, a {pecial 
writ of execution iffues to the fherif’ according to the nature of 


the cafe. As upon an aflife or quod permittat profternere for a 


nufance, where one part of the judgment is guod amoveatur, a 
writ goes to the fheriff to abate it at the charge of the party, 
which likewife iffues even in cafe of an indictment®. Upona 
replevin the writ of execution is the writ de retorno habendo®; and, 
if the diftrefs be eloigned, the defendant fhall have a capias in 
qwithernam’, but, on the plaintiff’s tendering the damages and 
fubmitting to a fine, the procefs in withernam fhall be flayed‘. 
In detinue, after judgment, the plaintiff fhall have a di/fringas, 


. to compel the defendant to deliver the goods, by repeated dif- 


trefles of his chattels*; or elfe a /cire faczas againft any third 
perfon in whofe hands they may happen to te to thew taufe 
why they fhould not be delivered: and, if the defendant fill 
continues obftinate, the fheriff fhall fummon an inqueit to af-_ 
certain the plaintiff’s damages, which fhall be levicd (like other 

damages) by feifure of the perfon or goods of the defendant. 


So that, after all, in replevin and detinue, (the only actions for 
recovering {pecific poffeflion of perfonal chattels) if the wrong- 


doer be very perverfe, he cannot be compelled to a reftitution of - 
the identical thing taken or detained ; but he {till has his election, 
to deliver the goods or their value*: an imperfection in the law, 
that refults from the nature of perfonal property, which is eafily 
concealed or conveyed out of the reach of juftice, and not, like 
land and other real property, always ameinable to the magiftrate, 


EXECU- 
* 
Comb. ro. : f 2 Leon. 144. 
d See pag. 1502 ; gi Roll. Abr, 737 Raftal, Ente. 215. 


e See pag. 148, h Keilw, 64, 
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ExecuTions in actions where money only is recovered, as. || 
a debt or damages (and not any fpecific chattel) are of five ‘At 
forts: either againft the body of the defendant ; or againft his * 4 
goods and chattels ; or againft his goods and the profits of his % 
jands; oragainft his goods and the pofeffion of his lands; or mil 
againft all three, his body, lands, and goods. Pi by _ 


1. Tue firft of thefe fpecies of execution, is by writ of ca- — 
pias ad fatisfaciendum', which diftingnifhes it from the former ~ 
capias ad re[pondendum, which lies to compel an appearance at 
the beginning of a fuit. And, properly {peaking, this cannot || 
be fued out againft any but fuch as wereliable tobe taken upon _ ) 
the former capias‘. The intent of it is, to imprifon the body + 
of the debtor till fatisfation be made for the debt, cofts, and — 
damages: it therefore doth not lie againft any privileged per- 
fons, peers or members of parliament, nor againit executors or i 
adminiftrators, nor againit fuch other perfons. as could not be | 
originally held to bail. And fir Edward Coke alfo gives as a A] 
fingular inftance', where a defendant in 14 Edw. IL. was dif-_” 
charged from a capias becaufe he was of fo advanced an age, i 
quod poenam imprijonamenti fubire non potef. If an action be). 
brought againft an hufband and wife for the debt of the wife, | 
when fole, and the plaintiff recovers judgment, the capias fhall — 
sffue to take both the hufband and wife in execution”: but, if | 
the action was originally brought againft herfelf, when fole, and ‘ 
pending the fuit fhe marries, the capias fhall be awarded againf{t ©. 
her only, and not againit her hufband". Yetif judgment be 4 
recovered againft an hufband and wife for the contract, nay even ) 
for the perfonal milbehaviour®, of the wife during her coverture, : | 
the capias fhall iffue againft the hufband only: which is one of 4 
the greateft privileges of Englifh wives. ae 


i Append. N°. TIL. §. 76 m Moor., 704. 
k 3 Rep. 12. “i n, Cro. mac. 32.2. 
Lx Init. 289. : o Cro. Car. 513. 
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THe writ of capias ad fatisfaciendum is an execution of the | 
higheft nature, in as much as it deprives a man of his liberty 

till he makes the fatisfaction awarded; and therefore, when a 

man is once taken in execution upon this writ, no other procefs 

can be fued out againft his lands or goods. Only, by ftatute 

21 Jac. 1.c. 24. 1f the defendant dies, while charged in execu- 

tion upon this writ, the plaintiff may, after his death, fue out 

new executions againit his lands, goods, or chattels. The writ 

is directed to the theriff, commanding him to take the body of 
the defendant and have him at Weftminfter, on a day therein 

named, to make the plaintiff fatisfaCtion for his demand. And, 

if he does not then make fatisfaGion, he muft remain in cuftody 

till he does. This writ may be fued out, as may all other exe- 

cutory procefs, for cofts, againft a plaintiff as well as a defend- 
ant, when judgment is had againft him. 


W. HEN adefendant is once in cuftody upon this procefs, he 
is to be kept 7” aréta et falva cuffodia: and, if he be afterwards 
feen at large, it is an efcape; and the plaintiff may have an ac- 
tion thereupon againtt the fheriff for his whole debt. For though, 
upon arrefis and what is called me/ne procefs, being fuch as inter- 
venes between. the commencement and end of a fuit?, the fhe- 
riff, till the fatute 8 & 9 W. Ill. c. 27. might have indulged the 
defendant ashe pleafed, fo as he produced him in court to an- 
{wer the plaintiff at the return of the writ: yet, upon a taking 
in execution, he could never give any indulgence;.for, in that 

cafe, confinement is the whole of the debtor’s punithment, and 
of the fatisfaction made to the creditor. Efcapes are either vo- 
_ luntary, or negligent. Voluntary are fuch as are by the exprefs 
confent of the keeper, after which he nevercan retake his prifoner 
: 
| 


again *, (though the plaintiff may retake him at any time’) but 
the fheriff muft anfwer for the debt. Negligent efcapes are 
where the prifoner efcapes without his keeper’s Knowlege or 
| confent; and then upon frefh purfuit the defendant may be re- 
: | taken, 


f P Sco pag. 279. r Stat. 8&9 W. III. c. 27 
B49 yep. 52. 1 Sid. 330, ; 
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| 


taken, and the fheriff fhall be excufed, if he has him again be- a 
fore any action brought againft himfelf for the efcape’. A refcue Et 
of a prifoner 7@ execution, either going to gaol or in gaol, or qi 
breach of prifon, will not excufe the theriff from being guilty |] 
of and anfwering for the efcape; for he ought to have fufficient 7 
force to keep him, fecing he may command the power of the | 
county‘. But by ftatute 32 Geo. Il. c. 28. ifa defendant, charged | 
in execution for any debt lefs ‘than 100/, will furrender all his | |) 
effects to his creditors, (except his apparel, bedding, and tools © 
of his trade, not-amounting in the whole to the value of 10/,) 
and will make oath of his punétual compliance with the fatute 
the prifoner may be dilcharged, unlefs the creditor infifts on de- 
taining him; in which cafe he fhall allow him 25. 4d. pé 
weck, to be paid on the firft day of every week, and on failure 
of regular payment the prifoner thall be difcharged. Yet th 
creditor may at any future time have execution againft the land 
and goods of the defendant, though never more againift his per 
fon. And, on the other hand, the creditors may, as in cafe of # 
bankruptcy, compel (under pain of tranfportation for feven years) a 
fuch debtor charged in execution for any debt under too/, to. 


make a difcovery and furrender of all his effects for their benefit; ~ 


whereupon he is alfo entitled to the like difcharge of his perfon. | 


qj 


v} 


* 
dy 


IF 2 capias ad fatisfaciendum 1s fued out, and a “on ef? inventus y | 
is returned thereon, the plaintiff may fue out a procefs againft ; 
‘the bail, if any were given: who, we may remember, fipu- 7 

lated in this triple alternative; that the defendant fhould; if © 

condemned in the fuit, fatisfy the plaintiff his debt and colts ; 7 | 
‘or, that he fhould furrender himfelf a prifoner; or, that they | 
would pay it for him: as therefore the two former branches of || 
the alternative are neither of them complied with, the latter mutt 
immediately take place". In order to which a writ of /cire fom 
cias may be fued out againft the bail, commanding them to fhew ) 
caufe why the plaintiff fhould not have execution againft them j 
| 3 : for) 


i 
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for his debt and damages: dnd on fuch writ, if they fhew no 


| fufficient caufe, or the defendant does not fae ender himfelf on 
_ the day of the return, or of fhewing caufe (for afterwards is not 


fufficient) the plaintiff may have judgment againft the bail, and 


take out a writ of capias ad fatisfaciendum, or other pros of 


execution againft them. 


2. [ne next fpecies of execution is againft the goods and 
chattels of the defendant ; and is called a writ of feri facias, 
from the words in it where the fheriff is commanded, guod pee 
faciat de bonis, that he caufe to be made of the goods and chat- 


tels of the defendant the fum or debt recovered. - This lies as 
| well againft privileged perfons, peers, &c, as other common 
_ perfons ; and againft executors or adminittrators with regard to 


the goods of the deceafed. The fheriff may not break open any 


outer doors*, to execute either this,'or the former, writ: but 


muft enter peaceably ; and may then break open any inner door, 


belonging to the defendant, in order to take the goods’. And 
| he may fell the goods and chattels (even an eftate for years, which 


isa chattel real*) of the defendant, till he has raifed enough to 


_fatisfy the judgment and cofts: firft paying the landlord of the 


premiies, upon which the goods are found, the arrears of rent 
then due, not exceeding one year’s rent in the whole*. If part 
only of the debt be levied on a freri facias, the Planet may 


have a capias ad fatisfaciendum for the refidue?. 


3. A THIRD fpecies of execution is by writ of Jevari facias ; 


which affects a man’s goods and the profits of his lands, by com- 


manding the fheriff to levy the plaintiff’s debt on the lands and 
goods of the defendant; whereby the fheriff may feife all his 
goods, and receive the rents and profits of his lands, till fatis- 


faction be made to the plaintiff*. Little ufe is now made of this 


Vo. Ill, EE ee “writ; 
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writ; the remedy by elegit, which takes poffeffion of the lands | }f 
themfelves, being much more efeual. But of this fpecies isa | f 
writ of execution proper only to ecclefiaftics; which is given ||| 
when the fheriff, upon a common writ of execution fned, returns | | 
that the defendantis a beneficed clerk, not ‘having any lay fee. i 
In’ this cafe a writ goes to the bifhop of the diocefe, inthe 9/f 
nature ofa /evari or fiert facias", to levy the debt and damages 
de bonis ecclefiafticis, which are not to be touched by lay hands: © 
and thereupon the bifhop fends out a Jequefiration of the profits al 
of the clerk’s benefice, directed to the churchwardens, to col- | 
leét the fame and pay them to the plaintiff, till the full fam be |} 
raifed*. f 


4. Tue fourth fpecies of execution is by the writ of elegrt 5 | 
which is a judicial writ given by the itatute Weftm. 2.13 Edw. 1. | 
c. 18. either upon a judgment for a debt, or damages; or upon | jf 
the forfeiture of a recognizance taken in the king’s court. By f 
the common law a man ‘could only have fatisfaction of goods, | 
chattels, and the prefent profits of lands, by.the two laft men-., || 
tioned writs of feri facias, or levari facias; but not the poffef - 

fion of the lands themfelves: which was a natural confequence | 
of the feodal principles, which prohibited the alienation, and | 
of courfe the incumbring of the fief with the debts of the 
owner. And, when the reftriction of alienation began to wear q 
away, the confequence ftill continued; and no creditor could | 
take the poffeflion of lands, but only levy the growing profits: _ 
fo that, if the defendant aliened his lands, the plaintiff was oufted _ 
of his remedy. The ftatute therefore granted this writ, (called 
an elegit, becaufe it is in the choice or election of the plaintiff | 
whether he will fue out this writ or one of the former) by which |) 
the defendant’s goods and chattels are not fold, but only ap: 
praifed ; and all of them (except oxen and beafts of the plough, — 
are delivered to the plaintiff, at fuch reafonable appraifement | 
and price, in part of fatisfaction of his debt. If the goods me | 
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not fufficient, then the moiety or one half of his freehold lands, 
whether held in his own name, or by any other in truft for him‘, 


are alfo to be delivered to the plaintiff; to,hold, till out of the 


rents and profits thereof the debt be levied, or till the defend- 
ant’s intereft be expired: as, till the death of the defendant, 
if he be tenant for life of in tail. During this period the plain- 
tiff is called tenant by elegit, of whom we fpoke in a- former 
part of thefe.commentaries*. We there oblerved that till this 
ftatute, by the antient common law, lands were not liable to be 
charged with, or feifed for, debts; becaufe by this means the 
connection between lord and tenant might be deftroyed, fraudu- 
lent alicnations might be made, and the fervices be transferred 
to be performed by a ftranger ; provided the tenant incurred a 
large debt, fuflicient to cover the land. And therefore, even by 
this ftlatute, only one half was, and now is, fubject to execution ; 
that out of the remainder fuflicient might be left for the lord to 
diftrein upon for his fervices. And, upon the fame feodal prin- 
ciple, copyhold lands are at this day not liable to be takef in 
execution upon a judgment’. But, in cafe of a debt to the 
king, it appears by magna carta, c.8.that it was allowed by the 
common law for him to take poffeflion of the lands till the debt 


| was paid. For he, being the grand fuperior and ultimate propri- 


etor of all landed eftates, might feife the lands into his. own hands 


if any thing was owing from the vafal; and could not be faid to . 
‘be defrauded of his fervices, when the oufter of the vata! pro- 
ceeded from his own command. This execution, or feifiag of 

ands by edegit, 1s of fo high a nature, that after it the body of 
~ the defendant cannot be taken: but if execution can only be had 

_of the goods, becaufe there are no lands, and fuch goods are not 
fufficient to pay the debt, a capias ad fatisfaciendam may then be 


had after the e/ig?t ; for fuch eligit is in this cafe no more in 
effect than a feri facias'. So that bedy and goods may be taken 
in execution, or land and goods; but not body and land too, 

“ Ee @€2 upon 
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upon any judgment between fubjeét and fubject inthe courfe of a 
the commonlaw. But aa 


s. Upon fome profecutions given by ftatute; as in the cafe. 
of recognizances or debts acknowleged on ftatutes merchant, or |) 
flatutes ftaple; (purfuant to the ftatutes 13 Edw. I. de merca: 
joribus, and 27 Edw. lll. c. 9.) upon forfeiture of thefe, thebody, |) 
lands, and goods, may all be taken at once in execution, to com- a 
pel the payment of the debt. The procefs hereon is ufually called “a 
an extent or extendi facias, becaufe the sheriff is to caufe the 
lands, ¢’c. to be appraifed to their full extended value, before @ 
he delivers them to the plaintiff, that it may be certainly known 4 
how foon the debt will be fatisfied*. And by ftatute 33 Hen. VII. 4) 
c. 39, all obligations made to the king fhall have the fame force, 
and of confequence the fame remedy to recover them, as a fta-\_ 
tute ftaple: tho’, indeed, before this ftatute the king wasintitled 
to fue out execution agiinft the body, lands, and goods of his i 
accountant ordebtor!. And his debt¢hall, in fuing out execu- a 
tion, be preferred to that of every other creditor, who hath not 
obtained judgment before the king commenced his fuit™. The — i] 
king’s judgment alfo affects all lands, which tht king’s debtor Pil 
hath at or after the time of contracting his debt, or which any a 
of his officers mentioned in the ftatute 13 Eliz.c, 4. hath at or A 

_ after the time of his entering on the office : fo that, iffuch officer 
of the crown alienes for a valuable confideration, the land fhall | 
be liable to the king’s debt, even in the hands of a bona fide | 
purchafer ; though the debt due to the king was contracted t 
by the vendor many years after the alienation’. Whereas © 
judgments between fubject and fubject related, even at cgmmon . 
Jaw, no farther back than the firft day of the term in which they f | 

-qwére recovered, in refpect of the lands of the debtor ; and did — 
not bind his goods and chattels, but from the date of the writ © 
of execution, And now, by the ftatute of frauds, 29 Car. Il. 
c.3, the judgment fhall not bind the landin the hands of a ~ 

| | . bona Wh 
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| bona fide purchafer, but only from the time of actually figning | 
) thefame; northe goodsin the hands of a ftranger, or a pur- 
_chafer®, but only from the actual delivery of the writ to the 


fheriff. 


. 


Tuese are the methods which the law of England has 


pointed out for the execution of judgments and when the 


plaintiff’s demand is fatisfied, either by the voluntary payment 


_ of the defendant, or by this compulfory proceis, or otherwife, 
fatisfaction ought to be entered on the record, that the defend- 
ant may not be liable to be hereafter harrafled a fecond time on 


the fame account. But all thefe writs of execution muft be fued 


out within a year and a day after the judgment is entered: other- 


wife the court concludes prima facie that the judgment is fatis- 


' fied and extin@&t: yet however it will grant a writ of /cire facias 
in purfuance of ftatute Weftm. 2. 13 Edw. I.c. 45. for the de- 


fendant to fhew caufe why the judgment fhould not be revived, 


) and execution had againit him; to which the’ defendant may 
_ plead fuch matter as he has to allege, in order to fhew why pro- 
cefs of execution fhould not be iffued: or the plaintiff may ftill 


bring an action of debt, founded on this dormant judgment, 


which was the only method of revival allowed by the common 


law’. 


Iw this manner are the feveral remedies given by the Englifh 


- Taw for all forts of injuries, either real or perfonal, adminiftred 
_ by the feveral courts of juftice, and their refpective officers. In 


the courfe therefore of the prefent volume we have, firit, feen and 


confidered the nature of remedies, by the mere act of the parties, . 


or mere operation of law, without any fuit in courts. We have 


“next taken a view of remedies by fuit or action in courts: and 


therein have contemplated, firit, the nature and {pecies of courts, 
inftituted for the redrefs of injuries in general; and then have 
{hewn in what particular courts application muft be made for the 
yedrefs of particular injuries, or the doctrine of jurifdictions and 
By: : . cognizance. 
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cognizance. We afterwards proceeded to confider the nature and = | 
diftribution of wrongs and injuries, affecting every {pecies of pers |i 
fonal and real rights, with the refpective remedies by fuit which — }| 
the law of the land has afforded for every poflible injury. And, 
laftly, we have deduced and pointed out the method and, pro-— 
grefs of obtaining fuch remedies in the courts of jultice : pro-_ 
ceeding from the firft general complaint or original writ; through | 
all the ftages of proce/s, to compel the defendant's appearance 5 
and of pleading, or formal allegation on the one fide, and excufe 
or denial on the other; with the examination of the validity of 
fuch complaint or excufe, upon demurrer; or the truth of the facts 
alleged and denied, upon ifue joined, and it’s feveral trials ; ta 
the judgment or fentence of the law, with refpect to the nature 
-andamount of the redrefs to be fpecifically given: till, after | 
confidering the {nfpenfion of that judgment by writs in the na- 
ture of appeals; we arrived at it’s final execution; which puts the ~ 
party in fpecific pofieflion of his right by the intervention of mi- | 
nifterial officers, or elfe gives him an ample fatisfaGtion, either 
by equivalent damages, or by the confinement of his body, whe Wl 
is guilty of the injury complained of. | ll 


T urs care and circumfpettion in the law,—in providing that x 
no man’s right fhall be affected by any legal proceeding without — 
giving him previous notice, and yet that the debtor fhall not by » 
receiving fuch notice take eccafion to efcape from juftice ; in 
requiring that every complaint be accurately and precifely afcer- 
tained in writing, and be as pointedly and exactly anfwered; in _ 

her of law or of fact ; in deliberately 
ive difcuffion, and in- 
d impartial trial: in- 
correcting r of thofe modes _ 
of decifion, from accident, miftake, 
enforcing the judgment, when noth 
peach it;—this anxiety to maintain an 
the enjoyment of his civil rights, without intrenchin 
of any other individual in the nation, 
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which pervades our whole. legal conftitution, is the genuine off- 
{pring of that fpirit of equal liberty which is the fingular felicity 
of Englifhmen. At the fame time it muft be owned to have 
_ given an handle, in fome degree, to thofe complaints, of de- 
day in the practice of the law, which are not wholly without 
foundation, but are greatly exaggerated beyond the truth. 


There may be, it is true, in this, as in all other departments of 
knowlege, a few unworthy profeflors : wholiudy the {cience 
of chicane and fophiftry rather than of truth and juftice; and 


who, to gratify the fpleen, the difhonefty, and wilfulnefs of 
_ their clients, may endeavour to fcreen the guilty, by an unwar- 
) rantable ufe of thofe means’which were intended to protect the 
innocent. But the frequent difappointments and the conftant » 


difcountenance, that they meet with in the courts of juftice, have 
confined thefe men (to the honour of this age be it fpoken) both 


- in number and reputation to indeed a very defpicable compafs. 


Yet fome delays there certainly are, and muft unavoidably 
be, in the conduct of a fuit, however defireus the parties and 
their agents may be to come to a fpeedy determination. Thefe 


_ arife from the fame original caufes as were mentioned in exami- 
ning a former complaint*; from liberty, property, civility, com- 


merce, and an extent of populous territory: which whenever 
we are willing to exchange for tyranny, poverty, barbarifm, 


| Gdlenefs, and a barren defart, we may then enjoy the fame dif- 
_ patch of caufes that is fo highly extolled in fome foreign coun- 


tries. But common fenfe and a little experience will convince 
us, that more time and circumfpeion are requifite in caufes, 
where the fuitors have valuable and permanent rights to lofe, 


‘than where their property is trivial and precarious, and what 


the law gives them to-day, may be feifed by their prince to- 
morrow. In Turkey, fays Montefquieu', where little regard is 
fhewn to the lives or fortunes of the fubjeé, all caufes are quickly 
decided: the bafha, ona fummary hearing, orders which party 


he pleafes to be baftinadoed, and then fends them about their 
_ bufinefs. But in free ftates the trouble, expenfe, and delays of 


# 
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judicial proceedings are the price that every fubject pays for his’ a 
liberty : and in all governments, he adds, the formalities of law 
increafe, in proportion to the value which is fet on the honour, — 
the fortune, the liberty, and life of the fubject. a 
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From thefe principles it might reafonably follow, that the a 
Englifh courts fhould be more fubject to delays than thofe, of | | 
other nations; asithey fet a greater value on life, on liberty, and 
on property. But it is our peculiar felicity toenjoy the advantage, 
and yet to be exempted from a proportionable fhare of the bur- ‘| 
then. For the courfe of the civil law, to which moit other © 
nations conform their practice, is much more tediousthan ours; | 
for proof of which I need only appeal to the fuitors of thofe — 
courts in England, where the practice of the Roman law is al-— 
lowed in it’s full extent. And particularly in France, not only 
our.Fortefcue® accufes (of his own knowlege) their courts ‘of aI 
moft unexampled delays in adminiftring juitice; but even a _ 
writer of their own‘ has not {crupled to teftify, that there were vf 
in his time more caufes there depending than in all Europe be- a 
fides, and fome of them an hundred years old. But (not to en- | 
large upon the prodigious improvements which have been made H | 
in the celerity of juftice by the difufe of real actions, by the e 
flatutes of amendment and jeofails”, and by other more modern ¥ 
regulations, which it now might be indelicate to remember, but 
which pofterity will neverforget) the time and attendance af- 
forded by the judges in our Englifh courts are alfo greater than ‘ 
thofe of many other countries. In the Roman calender there ~ 
were in the whole year but twenty eight judicial or triverbial® — 
days allowed to the praetor for hearing caufes” : whereas, with _ 
us, one fourth of the year is term time, in which three courts il 
conftantly fit for the difpatch of matters of law; befides the very _ 
clofe attendance of the court of chancery for determining fuits 4 


4 
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in equity, and the numerous courts of affife and mf prius that 
 fitin vacation for the trial of matters of fact. Indeed there is 
_ no other country in the known world, that hath an inftitution 
fo commodious and fo’adapted to the difpatch of caufes, as our 
trials by jury in thofe courts for the decifion of facts: in no 
other nation under heaven does juftice make her progrefs twice 
in each year into almoft every part of the kingdom, to decide 
upon the {pot by the voice of the people themfelves the difputes 
of the remoteit provinces. - 


Anp here this part of our commentaries, which regularly 
treats only of redrefs at the common Jaw, would naturally draw 
toa conclufion. But, as the proceedings in the courts of equity 
are very different from thofe at common law, and.as thofe courts 
are of a very general and extenfive jurifdiction, it is in fome 
- meafure a branch of the tafk I have undertaken, to give the 
_ ftudent fome general idea of the forms of practice adopted by 
thofe courts. ‘Thefe will therefore be the fubjeét of the enfuing 
chapter. — 


\ 


Vox. UI. 


CHAPTER. THE TWENTY SEVENTA, 


rh 


‘OF PROCEEDINGS 1n fu COURTS oF | 


EQOvUek Tv: 3 " 


a - 


EF ORE weenter.on the propofed fubject of the enfuing 
B chapter, viz. the nature and method of proceedings in the 


courts of equity, it will be proper to recollect the obfervations, | 
which were made in the beginning of this book* on the princi- , 


pal tribunals of that kind, acknowleged by the conftitution of 
England; and to premife a few remarks upon thofe particular 
caufes, wherein any of them claims and exercifes a fole’ junit. 


di@tion, diftiné from and exclufive of the other. mw 


hd i 


I HAVE already” attempted to trace (though very concifely) 
the hiftory, rife, and progrefs, of the extraordinary court, or 
court of equity, in chancery. The fame jurifdiction is exercifed 


and the fame fyftem of redrefs purfued, in the equity court of | 


the exchequer : with a diftinction however as to fome few mat 
ters, peculiar to each tribunal, and in which the other cannot 
imterfere. And, firft, of thofe peculiar to the chancery. : 


1. Upon the abolition of the court of wards, the care, which 
the crown was bound to take as guardian of it’s infant tenants, 


was totally extinguifhed in every feodal view ; but refulted to 
| | the 
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the king in his court of chancery, together with the general pro- 
tection® of all other infants in the kingdom. When therefore a 
fatherlefs child has no other guardian, the court of chancery hath 
aright to appoint one: and, from all proceedings relative thereto, 


- an appeal lies to the houfe of lords. The court of exchequer 


can only appoint a guardian ad litem, to manage the defence of 
the infant if afuit be commenced againft him; a power which 
is incident to -the jurifdiction of every court of juftice’: but 
when the intereft of a minor comes before the court judicially 
in the progrefs of acaufe, or upona bill for that purpofe filed, 
either tribunal indifcriminately will take care of the Prope of 
the infant. 


2. As to idiots and Junaties: the king himfelf ufed formerly 


| to commit the cuftody of them to proper committees, in every 


particular cafe; but now, to avoid folicitations and the very 


| fhadow of undue partiality, a warrant is iffued by the king * un- 
_ der his royal fign manual to the chancellor or keeper of his feal, 
_ to perform this office for him: and, if he acts improperly in 


granting fuch cuftodies, the complaint mutt be made to the king 
himfelfin council’. But the previous proceedings on the com- 


_ miflion, to enquire whether or no the party be an idiot or a lu- 


natic, are on the law-fide of the court of chancery, and can only 


- be redreffed (if erroneous) by writ of error in the regular courfe 


of law. 
9 

3. Tue king, as parens patriae, has the general fuperinten- 
dence of all charities; which he exercifes by the keeper of his 
confcience, the chancellor. \ And therefore, whenever it is ne- 
_ceflary, the attorney-general, at the relation of fome informant, 
(who is ufually called the relator) files ex offcio.an information in 
the court of chancery to have the charity properly eftablithed, 
By ftatute alfo 43 Eliz. c. 4. authority is given to the lord chan- 
cellor or lord nor and to the chancellor of the duchy of Lan- 
Fff2 cafter, 
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cafter, refpectively, to grant commiffions under their feveral feals, | 
to enquire into any abulfes of charitable donations, and rectify 

the fame by decree; which may be reviewed in the refpective 
courts of the feveral chancellors, upon exceptions taken thereto. 
But, thongh this is done in the petty bag office in the court of | 
chancery, becaufe the commiffion is there returned, it is nota — 
proceeding at common law, but treated as an original caufein the — 
court of equity. The evidence belowis not taken down in wri- — 
ting, and the refpondent in his anfwer to the exceptions may y 
allege what new matter he pleafes ; upon which they go to proof, ‘ 
and examine witnefles in writing upon all the matters in ifue: 
and the court may decree the refpondent to pay all the cofts, — 
though no fuch authority is given by the ftatute, And, as it is ~ 
thus-confidered as an original caufe throughout, an appeal lies of — 
courfe from the chancellor’s decree to the houte of peers*, not- 1" 
withftanding any lcafe opinions to the contrary". “a 


4. By the feveral flatutes, relating to bankrupts, a fammary 
jurifdidtion is given to the chancellor, in many matters confe- 
quential or previous to the commuilions thereby directed to be 
iffued ; from which the ftatutes give no appeal, ea 


On the other hand, the juri(diction of the court of chancery © 
doth not extend to fome caufes, wherein relief may be had in the 7 
exchequer. No information can be brought, in chancery, for 
fuch miftaken charities, as are given to the king by the ftatutes 
for fupprefling fuperftitious ufes. Nor can chancery give any 
yelief againft the king, or direct any act to be doneby him, or? 
make any decree difpofing of or affecting his property ;' not even’ 
in cafes where he is'a royal truftee'. Such caufes muft be d 
termined in the court of exchequer, as a court of revenue ; whi 
alone has power.over the king’s treafure, and the officers er 

| apc ployed 
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ployed init’s management: unlefs where it properly belongs to 
the duchy court of Lancafter, which hath alfo a fimilar jurif- 

diétion as a court of revenue; and like the other, confifis of 
Poth a court of law anda court of equity. 


Iw all other matters, what is. faid of the court of equity in 
chancery will be equally applicable tothe other courts of equity. 
Whatever difference there may be in the forms of practice, it 
arifes from the different conftitution of their officers: or, if 


they differ in any thing more effential, one of them muft cer- 


tainly be wrong; for truth and juftice are always uniform and 


ought equally to be adopted by them all. 


Lev us next takea brief, but comprehenfive, view of the 
general nature of equity, as now underitood and practifed in our 


feveral courts of judicature. I have formerly touched upon-it*, 
_ but imperfeétly: it deferves a more complete explication. Yet, 
as nothing is hitherto extant, that can give a ftranger a to- 
lerable idea of the courts of equity fubfifting in England, as 


diftinguifhed from the courts of law, the compiler of thefe ob- 


_ fervations cannot but attempt it with diffidence: they, who know 
- them beft, are too much employed to find time to write; and 


they, who have attended but little in thofe courts, mut be often 


at a lofs tor materials. 


 Equtry. then, init’s true and genuine meaning, is the foul 


and fpirit of alllaw: pofitive law is conftrued, and rational law 
ne 4 yes emee ee 3 
ismade, by it. In this, equity 1s fynonymous to juftice ; in 
‘that, to the true fenfe and found interpretation of the rule. But 
the very terms ofa court of equity and: a court of law, as con- 
trafted-to.each other, are apt to confound and miflead us: as if 
the one judged without equity, and the other was not bound by 
any law. Whereas every definition or illuftration to be met with, 
which now draws a line between the two jurifdictions, by fetting 
; . law 


_k Vol. I, introd. §. 2, & 3. 4d calc. 
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law and equity in oppofition to each other, will be found either 
totally erroneous, or erroneous toa certain degree. . 


law. But no fuch power is contended for. Hard was the cafe — 
of bond-creditors, whofe debtor devifed away his real eftate; 


a a 


rigorous and unjuft the rule, which put the devifee in a better 7 
condition than the heir™ : yet a court of equity had no power ” 
to interpofe. Hard is the common law {till fubfifting, that land 
devifed, or defcending to the heir, fhall not be liable to fimple — , 
contract debts of the anceftor or devifor®, although the money 
was laid out in purchafing the very land ; and that the father 4 
 fhall never immediately fucceed as heir to the real eftate of the ~ 
fon®: buta court of equity can give no relief ; though in both 
thefé inftances the artificial reafon of the law, arifing from feo- 
dal principles, has long ago entirely ceafed. The like may be — 
obferved of the defcent of lands to a remote relation of the whole © 
blood, oreven their efcheat to the lord, in preference to the | 
- owner’s half-brother’; and of the total ftop to all juftice; by — 
caufing the parol to demur’, whenever an infant is fued as heir ss 
or is party to a real action. In all fuch cafes of pofitive law, 
the courts of equity, as wellas the courts of law, muft fay with — 
Ulpian’, “ hoc quidem perquam durnm eft, fed ita lex feripta eft’ ——— 


_ 2. Ir is faid’, that a court of equity determines according to P| 
the fpirit of the rule, and not according to the ftrictnefs of the 
letter. But fo alfodoes a court of law. Both, forinftance,are ~ 
equally bound, and equally profefs, to interpret ftatutes accord- 

ing to the true intent of the legiflature. In general laws all 

-cafes’cannot be forfeen ; or, if forfeen, cannot be exprefled : 
fome — 


1 Lord Kaimes. princ. of equit..44- p Ibid. pag. 4276 
m See Vol. Il. ch. 23. pag. 378. q See pag. 309. 


n Ibid. ch, 15. pag. 243, 244 Che 23. x Ff. 40. 9. 12 
pag. 377- s Lord Kaimes, princ. of equ, 17} 


o Ibid. che 14+ pag. 208 
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fome will arife that will fall within the meaning, though not 
within the .words, of the legiflator ; and others, which may fall 
within the letter, may be contrary to his meaning, though not 
exprefsly excepted. Thefe cafes, thus out of the letter, are often 
faid to be within the equity, of an act of parliament ; and fo, 
cafes within the letter are frequently out of the equity. Here 


by equity we mean nothing but the found interpretation of the 


law; though the words of the law itfelf may be too general, too 
| ‘fpecial, or otherwife inaccurate or defective. Thefe then are the 
cafes which, as Grotius* fays, “ lew non ewadte definit, fed arbitrio 
<< bont viri permittit;” in order to find out the true fenfe and 
meaning of the lawgiver, from every other topic of conftruction. 
But there is not a fingle rule of interpreting laws, whether equit- 
ably or ftrictly, that is not equally ufed by the judges in the 
courts both of law and equity: the conitruction mutt in both be 
the fame; or, if they differ, it is only as one court of law may 
alfo happen to differ from another. Each endeavours to fix and 
adopt the true fenfe of the law in queftion ; neither can aie. 
diminifh, or boar: that fenfe in a fingle tittle. 


.2. AGAIN, it hath been faid', that raud, accident, and tru ‘ch 
3 : 


are the proper and peculiar objects of a court of equity. But 
every kind of fraud is equally cognizable, and equally adverted 
to, in acourt of law:.and fome frauds are only cognizable 
there, as fraud in obtaining a devife of lands, which is always 
fent out of the equity courts to be there determined. Many 
accidents are alfo fupplied in a court of law; as, lofs of deeds, 
miftakes in receipts or accounts, wrong payments, deaths which 


_- make it impoffible to perform a coifdition literally, anda multi- 
_ tude of other contingencies : and many cannot be relieved even 


in a court of equity ; as, if by accident a recovery is ill fuffered, 
a devifeill executed, a contingent remainder deftroyed, or apower 
of leafing omitted in a family fettlement. A technical truft in 
deed, created by the limitation of a fecond ufe, was forced into 

the 


t de acquitate. §. 3. u x Roll, Abr. 374. 4 Inft, 84. 10 Mod. s. 
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J 
the courts of equity,in the manner formerly mentioned”: andthis — 6 i 
fpecies of trufts, extended by inference and conftruétion, have | 
ever fince remained as a kind of peculium in thofe courts. But by 
there are other trufts, which are cognizable in a court of law: a 
as depofits, and all manner of bailments ; and efpecially that im- 
plied contract, fo highly beneficial and uféful, of having under- © 
taken to account for money received to another’s ufe*, which 1s i 
the ground of an action on the cafe almoft as univerfally reme- — 
dial as a billin equity. ie 


4. ONcE more; it has been faid that a court of equity is — 
not bound by rules or precedents, but aéts from the opinion of | 
the judge’, founded on the circumftances of every particular 
cafe. Whereas the fyftem of our courts of equity is a laboured 
connetted fyftem, governed by eftablithed rules, and bound.down ~ 
by precedents, from which they do not depart, although the © 
reafon of fome+of theni may perhaps be liable to objection. — 
Thus, the refufing a wife her dower in a truft-eftate”, yet al- — 
lowing the hufband his curtefy: the holding the penalty of a © 
bohd to be merely a fecurity for the debt and intereit, yet con- — 
fidering it fometimes as the debt itfelf, fo that the intereft fhall 
not exceed that penalty*: the diftingurhhing between a mortgage : 
at five per cent, with a claufe of reduction to four, if the inte- — 
reft be regularly paid, and a mortgage at four per cent, with a — 
claufe of enlargement to five, if the payment of the intereft be — 
deferred ; fo that the former fhall be deemed a confcientious, the — 
latter an unrighteous, bargain”: all thefe, and other cafes that — 
might be inftanced, are plainly rules of pofitive law; fupported j 

“3 only | 
_w Book II. ch. 20. *¢ make the ftandard for the meafure a-chan- a 
x See pag. 162, ‘¢ cellor’s foot. What an uncertain meafure 7) 
y This is ftated by Mr Selden (Tabletalk,  ** would this be! One chancellor hasalong. 7 
tit. equity.) with more pieafantry than truth. 66 foot, another a fhort foot, a third an ine 7) 
& For law, we have a meafure, and ,know « different foot. It is the fame thing with 7 
«« what to truft to: equity is according to =“ the charicellor’s confcience.” a 
& the confcienee-of him that is chancellor 3 z2P. Wms. 640. See-Vol. II. pag. 337+ | | 


** and, as that is larger or narrower, fo is a Salk. 154. 
Stequity. “Tis all ene, as if they fhould b 2 Vern, 289. 316. 3 Atk. 530. 
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only by the reverence that is fhewn, and generally very properly 
fhewn, to a feries of former determinations; that the rule of 
property may be uniform and fieady. Nay, fometimes 2 prece- 
dent is fo ftri@ly followed, that a particular judgment, founded 
yipon fpecial circumftances*, gives rife to a general rule. 


In (hort, if a court of equity in England did really act, as a 
very ingenious writer in. the other part of the ifland fuppofes it 
(from theory) to do, it would rife above all law, either Common 
or ftatute, and be a moft arbitrary legiflator in every particular 
cafe. No wonder he is fo often miftaken. Grotius, or Puffen- 
dorf, or any other of the great matters of jurifprudence, would 
have been as little able to difcover, by their own light, the fyf- 
tem ofa court of equity in England, as the fyftem of a court of 


-law. Efpecially, as the notions before-mentioned, of the cha- 
_racter, power, and practice of a court of equity, were formerly 
é 


adopted and propagated (chough not with approbation of the 
thing) by our principal antiquarians and lawyers; Spelman’, 
Coke‘, Lambard‘, and Selden ®, and even the great Bacon® him- 
felf. But this was in the infancy of our courts of equity, before 
their jurifdiction was fettled, and when the chancellors them- 
felves, partly from their ignorance of law (being frequently bi- 
{hops or ftatefmen) partly from ambition and luit of power (en- 
couraged by the arbitrary principles of the age they. lived in) 
but principally from the narrow and unjuft decifionsof the courts 
of law, had arrogated to themfelves fuch unlimited authority, as 
hath totally been difclaimed by their fucceffors for now above a 
century palt. The decrees of a court of equity were then rather 
inthe nature of awards, formed on the fudden pro re nata, with 
more probity of intention than knowlege of the fubject ; founded 


Vor. Lil. Gees | on 
c See the cafe of Fofter and Munt, elucente nova ratione, recognofcat quae voluerit, 
x Vern. 473- with regard to, the undifpofed mutet et deleat prout fuae videbitur prudentiae. 
refiduum of perfonal eftates. (Gloff. 108.) 
d Quae in fummis tribunalibus multi e legum e See pag. 53, 54- 
canone decernunt judices, folus (ft res exegerit.) £ Archeion. 71, 7%, 73 * 
cobibet cancellarius ex arbitrio.: nec aliter de- g ubi fupra. 
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on no fettled principles, as being never defigned, and therefore 
never ufed, for precedents. But the fyftems of jurifprudence, in 
our courts both of law and equity, are now equally artificial 
fyftems, founded in the fame principles of juftuce and pofitive 
Jaw; but’ varied by different ufages in the forms and mode of 
théir proceedings: the one being originally derived (theugh much 
reformed and improved) from the feodal cuftoms, as they pre- 
vailed in different ages in the Saxon and Norman judicatures ; 
the other (but with equal improvements) from the imperial and 
pontificial formularies, introduced by their clerical chancellors. 


Tne fuggeltion indeed of every bill, to give jurifdiction to 
he courts of equity, (copied from thofe early times) is, that the 
complainant hath no remedy at the common law. But he, who 
fhould from thence conclude, that no cafeis judged of in equity 
where there might have been relief at law, and at the fame time 
cafis his eye on the extent and variety of the cafes in our equity- 
reports, muft think the law a dead letter indeed. The rules of 
property} rules of evidence, and rules of interpretation, in both 
courts are, or fhould be, exactly the fame: both ought to adopt 
he beft; or muft ceafe to be courts of juftice. Formerly fome 
caufes, which now no longer exiit, might occafion’a different 
rule to be followed in one court, from what was afterwards 
adopted in the other, as founded in the nature and reaton of the 
thing: but the inftant thofe caufes ceafed, the meafure of fub- 
ftantial juftice ought to have been the fame in both. Thus the 
penalty ofa bond, originally contrived to evade the abfurdity of 
“ thofe monkith conftitutions which prohibited taking intereft for 
“money, was therefore very pardonably confidered as the real debt 
-in the courts of law, when the debtor neglected to perform his _ 
° agrecment for the return of the loan with intereft: for the judges 
could not, as the law then ftood, give judgment that the ‘intereft 
fhould be fpecifically paid. But when afterwards the taking of 
“antefeft became legal, as the neceflary companion of commerce}, 
‘nay after the fatute of 37- Hen, VIII. c. 9. had declared the 
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debt or loanitfelf to be the juft and true intent” for which th 
obligation was given, their narrow minded fucceffors ftill a Poe re 
wilfully and technically to the letter of the antient precedents, 
and refufed to confider the payment of principal, intereft, and 
cofts, asa full fatisfaction of the bond. At the fame time more 
liberal men, who fate in the courts of equity, conftrued the in- 
ftrument, according to it’s “ juft and trueintent,”’ as merely a 
fecurity for the loan: in which light it was certainly underftood 
by the parties, at leaft after thefe determinations ; and therefore 
this conftruction fhould have been univerfally received. So in 
mortgages, being only a landed as the other is a pertonal f ccurity 
for the money lent, the payment of principal, intereit, and colts 

ought at any time, bef Sreneamcne executed, to have faved the 
eas in a court of law, as well as in a court of ex juity. 

And the inconvenience as well as injuftice, of putting diferent 
conftructions in different courts upon one and the fame tranfac- 
tion, obliged the parliament at leneth to interfere, and to direct 


oS 
\ 


by the flatutes 46 5 Ann.c. 16, and +7 Geo. Il. c. 20. that, in a 


cafes of bonds and mortgages, what had long been the practice 
of the courts of equity fhould alfo for tac ati: be follower d ia 
‘the courts of law. 


AGAIN; neither a court of equity nor of law can vary'men’s 
wills or agreements, or (in other words) make wills or agree- 
ments forthem. Both are to underftand them truly, and there- 
fore both of them uniformly. One court ought not to extend, 
ttor the other abridge, a lawful provifion deliberately fettled by 


the parties, contrary to it’sjuft intent. A court of equity, no. 


more than a court of law, can relieve againft a penalty in the 
nature of ftated damages ; asarent of 5/. an acre for ploughing 
up antient meadow": nor againft a lapfe of time, where the 
time is material to the Peran: as in covenants for renewal of 
leafes. Both courts will nraitlensly conftrue, but neither pretends 
to control or change, a lawful Eien or engagement. . f 
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Tar rules of decifion are in both courts equally appofite to 
the fubjects of which they take cognizance. Where the fubject- 
matter is fach as requires to be determined fecundum aequum ¢t 
bonum, as generally upon actions on the cafe, the judgments of 
the courts of law are guided by the moft liberal equity. In mat- 7 
ters of pofitive right, both courts muftfubmit to and follow thofe —_. 
antient and invariable maxims “ quae reliciae font et tradital? i 
Both follow the law of nations, and colle& it from hiftory and 
the moft approved authors of all countries, where the queftion 
is the objec of that law: as in cafe of the privileges of em- | 
bafladors”, hoftages, or ranfom-bills”. In mercantile tranfactions 
they follow the marinelaw®, and argue from the ufages andaus + 
thorities received in all maritime countries. Where they exer- 
cifea concurrent jurifdiction, they both follow the law of the 
proper forum®: in matters originally of ecclefiaftical cognizance, 
they both equally adopt the canon or imperial law, according to 7) 
the nature of the fubjeGt?; and, ifa queflion came before either, 
which was properly the object of a foreign municipal law, they 
would both receive information what is the rule of the country’, » 
and would both decide accordingly. 


Sucu then being the parity of law and reafon which go- 
verns both fpecies of courts, wherein (it may be afked) does - 
their effential difference confifl? It principally confifts in the 
different modes of adminiftring juftice in each; in the mode of 
proof, the mode of trial, and the mode of relief. Upon thefe, 
and upon two other accidental grounds of jurifdiction, which 
sere formerly driven into thofe courts by narrow decilions of the 
courts of law, wz. the true conftrudtion of fecurities for money 
| lent, 


hat 


BR. 
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lent, and the form and effect of a truft or fecond ufe; upon thefe | 


main pillars hath been gradually erected that flructure of jurif- 


prudence, which prevails in our courts of equity, and is in- 


wardly bottomed upon the fame fubftantial foundations as the 
legal fyftem which hath hitherto been delineated in thefe com- 
mentaries; however different they may appear in their outward 


_ form, from the different tafte of their architects. 


1. AND, firft, as to the mode of proof. When facts, or theix 


| Jeading circumftances, reft only in the knowlege of the party, 2 


court of equity applies itfelf to his confcience, and purges him 
upon oath with regard to the truth of the traniaction ; and, that 
being once difcovered, the judgment is the fame in equity as it 
would have been atlaw. But, for want of this difcovery at law, 


_ the courts of equity have acquired a concurrent jurifdiction with 


every other court in all matters of account®. Asincident to ac- 
counts, they take a concurrent cognizance of ‘the adminiftration 
of perfonal affets', confequently of debts, legacies, the dittri- 
bution of the refidue, and the conduct of executors, and admi- 
niftrators', Asincident to accounts, they alfo take the concur- 
rent jurifdiction of tithes, and all queftions relating thereto” ; 
of all dealings in partnerfhip*, and many other mercantile tran{- 


actions; and fo of bailiffs, receivers, factors, and agents’. It 
| would be endlefs to point out all-the feveral avenues in human 


affairs, and in this commercial age, which lead to or end in ac- 


_ counts. 


From the fame fruitful fource, the compulfive difcovery upon 


oath, the courts of equity have acquired a jurifdiction over al- 


moft all matters of fraud’; all matters in the private knowlege 


_ of the party, which, though concealed, are binding in confcience; 


and all judgments at law, obtained through fuch fraud or con- 


cealment, 
| _ sx Chan. Caf. 57. : x 2 Vern. 2776 
/  t2P. Wms. is. y Ibid. 638. 
ua 2 Chan. Caf. 152. z 2 Chan, Caf. 46, 
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cealment. And this, not by impeaching or reverfing the judg- 
ment itfelf, but by prohibiting the plaintiff from taking any ad- | 
vantage of ajudgment, obtained by fupprefling the truth*; and © 
which, had the fame facts appeared on the trial, as now are dif- 7} 
covered, he would never have obtained at-all. ut 
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niftred to the witnefles, upon which their depofitions are taken a 
in writing, wherever they happen to refide. If therefore the} 
caufe arifes in a foreign country, and the witnefles refide upon the at 
fpot; if, in caufes arifing in England, the witnefles are abroad, wt 
or fhortly to leave the kingdom; or if witnefles refiding at home. 


% 


are aged orinfirm; any of thefe cafes lays a ground for a court | 
of equity to grant a commiflion to examine them, and (in con-" 
fequence) to exercife the fame jurifdiction, which might have? 

been exercifed at law, if the witnefles could probably attend. 1 


| baad, 
3. Wut refpect to the mode of relief. The want of a 


| 
more fpecific remedy, than can be obtained in the courts of law,)) 
gives a concurrent jurifdiction to a court of equity in a great va- Ki 


4 e 
ad 
ey 


rietv of cafes. Toinftance in executory agreements. A court) 
of equity will compel them to be carried into itrict execution’, 
unlefs where it is improper or impoffible ; inftead of giving da-— 
mages for their non-performance. And hence a fiction is efta- 
plithed, that what ought to be done fhall be confidered as being” 
actually done®, and fhall relate back to the time when it ought | 
to have been done originally : and this fiction is fo clofely pur-) 
fued through all it’s confequences, that it neceflarily branches. 
eut into many rules of jurifprudence, which form a certain re- 
gular fyftem. So of wafte, and other fimilar injuries, a cour 
of equity takes a concurrent cognizance, in order to prevent the 
by injunction’, Over queftions that may be tried at law, in 
great multiplicity of actions, a court of equity aflumes a juri 


dictio 
a 3 P. Was. 148. Yearbook, 22 Edw. IV, ¢ 3 P. Wms. ars. En: e 
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diction, to prevent the expenfe and vexation of endlefs litigations 
and fuits®. In various kinds of frauds it aflumes a concurrent® 


| jarifdidion, not only for the fake of a difcovery, but of a more 


exteniive and {pecific ae as by fetting afide fraudulent deeds® 
decreeing re-conveyances", or directing an abfolute conveyance 
merely to ftand as a fecurity’. And thus, laftly for the fake 
of amore beneficial and complete relief by decreeing a fale of 
lands*, a court of equity holds plea of all debts, incumbrances, 
and charges, that may affect it or iffue thereout. 


? 
4. Tue true conitruction of /ecurities for money lent is an- 
other fountain of jurifdiction in courts of equity. When they 


| held the penalty of a bond to be the form, and that in fubftance 


it was only aS a pledge to fecure the repayment of the fum ona 


| fide advanced, with a proper compenfation for the ufe, they laid 
. the foundation of aregular feries of determinations, which have 


fettled the doctrine of perfonal pledges or fecurities, and are 


| equally applicable to mortgages of real property. Thé mortgagor 
' continues. owner of the land, the mortgagee of the money lent 


upon it: but this ownerfhip is mutually transferred, and the 


mortgagor is barred from redemption, if, when called upon by 
| the mortgagee, he does not redeem within a time limited by the 


court; or he may when out of poffeflion be barred by length of 


+ ans: by analogy to the ftatute of limitations. 


oA Tue form ofa tru/?, or fecond ufe, gives thecourts of equity 
an exclufive jurifdiction as to the fubjeét-matter of all fettlements 
and devifes in that form, and of all the long terms created in the 
prefent complicated mode of conveyancing. This is avery ample 
fource ofjurifdiction: but the truft is governed by very nearly 


_ the fame rules, as would govern the eftate in a court of law', if 


no truttee. was interpoted ; and, PY a regular potitive fyftem ef 


tablifhed 
ex Vern, 303. Prec. Chan. 261. 1P. h x Vern. 237. 
| Wins. 672. Stra. 404. ‘ i 2 Vern. 84. 
Meee VWitilSat-5 Ol k 1 Equ. Caf. abr. 337. 
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tablithed in the courts of equity, the doftrine of trufts is now . 
reduced to as greata certainty as that of legal eftates in the courts y 


8 


- of the common law, y 
| 


Tues & are the principal (for I omit the minuter) grounds of M) 
the jurifdiction at prefent exercifed in our courts of equity : 3 
very confiderably from the notions enter- 


which differ, we fee, | 
‘tained by ftrangers, and even by thofe courts themfelves before A 


they arrived to maturity ; as appears from the principles’ laid 
and the jealonfies entertaintd of their abufe, by our early if 
cited in 2 former™ page; and which have been Hy | 
implicitly received and handed down by fubfequent compilers, 
without attending to thofe gradual acceflions and derelidtions, by 
which inthe courfe of a century this mighty rivembath imper- + | 
ceptibly thifted it’s channel. Lambard in particular, in the reign 
of queen Elizabeth, lays it down’, that “ equity fhould not be 
«¢ appealed unto, but only in rare and extraordinary matters: an d 4 
<< that a good chancellor wiil not arrogate authority in every 
<< complaint that fhall be brought before him, upon whatfoever * 
« fuggeltion; and thereby both overthrow the authority of the 
« courts of common law, and bring upon men fuch a confufion : 
< and uncertainty, as hardly any man fhould know how or how — 
- Jong to hold his own affured to him.” And certainly, if al 
court of equity, were ftill at fea, and floated upun the occafional | 
opinion which the judge who happened to prefide might enter 4 
tain of con{cience in every particular cafe, the inconvenience, 7 
that would arife from this uncertainty, would be a worfe evil than, 
any hardfhip that could follow from rules too firiét and inficxible, 
It’s powers would have become too arbitrary to have been endu i 4 
red in acountry like this®, which boafts of being governed in al " 
re(pects by law and not by will. But fince the time when Lam 
bard wrote, a fet of great and eminent lawyers”, who have fuc 
ceflively held the great feal, have by degrees erected the fyfte 


of relief adminiftred by a court of equity into a regular {cience, 
which) 


down, 
juridical writers 
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which cannotbe attained without ftudy and experience, any more 
than the fcience of law: but from which, when underftood, it 
may be known what remedy a fuitor is intitled to expect, and by 
what mode of fuit, as readily and with as much precifion, in a 
court of equity as in a court of law. 


Ir were much to be wifhed, for the fake of certainty, peace, 
and juftice, that each court would as far as poffible follow the 
other, in the beft and moft effe@tual rules for attaining thofe de- 
firable ends. It isa maxim, that equity follows the law ; and in 
former days the law has not fcrupled to follow even that equity 
which was laid down by the clerical chancellors. Every one 
who is converfantin ourantient books, knows that many valuable 
improvements in the ftate of our tenures (efpecially in leafeholds* 
and copyholds') and the forms of adminiftring juftice’, have 
arifen from this fingle reafon, that the fame thing was conftantly 
effected by means of a fubpoena in the chancery. And fure there 
cannot be a greater folecifm, than that in two fovereign inde- 
pendent courts, eftablifhed in the fame country, exercifing 
current jurifdiction, and over the fame fubject-matter, there 
fhould exift in a fingle inftance two different rules of property, 


clathing with or contradicting each other. 


Ir would carry me beyond the bounds of my prefent pur-_ 
pofe, to go farther into this matter. I have been tempted to go 
fo far, becaufe the very learned author to whom I have alluded, 
and whofe works have given exquifite pleafure to every contem- 
plative lawyer, is (among many others) a|ftrong proof holw eafily 
names, and loofe or unguarded expreflions to be met witii in the 


beft of our writers, are apt to confound a {tranger ; and to give 


him erroneous ideas of feparate jurifdictions now exifting in 
England, which never were feparated in any other country in the 
univerfe. It hath alfo afforded me an opportunity to vindicate, 


| on the one hand, the juitice of our courts of law from being 


it a eee Hhh that 
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that harfh and illiberal rule, which. many are too ready to fup- 
pofe it; and, on the other, the juftice of our courts of equity 
from being the refult of mere arbitrary opinion, or an exerciie of 
dictatorial power, which rides over the law of the land, and 
correéts, amends, and controlls it by the loofe and fluctuating 
di@ates of the confcience of a fingle judge. It is now high 
‘time to proceed to the practice of our courts of equity, thus 
explained and thus underitood. 


8 


Tux firft commencement of a fuit inchancery is by preferring 
‘a bill to the lord chancellor in the ftile of a petition; “ humbly 
‘complaining fhewethtoyourlordfhip your orator A. B.that, ere, 
This is in the nature of a declaration at common law, or a libel 
and allegation in the {piritual courts: fetting forth the circum- 
ftances of the cafe at length, as, fome fraud, truft, or hardthip 3 
« in tender confideration whereof,” (which is the ufual language 
of the bill) “ and for that your oratoris. wholly without remedy 
“at the common law,” relief is therefore prayed at the chan- 
cellor’s hands, and alfo procefs of /ubpoena againit the defendant, 
to compel him to anfwer upon oath to all the matter charged in 
the bill. And, if it be to quiet the poffeffion of lands, to flay 
wafte, or to ftop proceedings at law, an injunction is alfo prayed 
in the nature of the interdidlum of the civil law, commanding 
the defendant to ceafe. 


Tuts bill muft call all neceflary parties, however remotely 
concerned in intereft, before the court ; otherwife no decree can 
be made to bind them: and muft be figned by counfel, as a cer- 
tificate of it’s decency and propriety. For it muft not contain 
matter either fcandalous or impertinent: if it does, the defend- 
ant may refufe to anfwer it, till fuch fcandal or impertinence is 
expunged, which is done upon an order to refer it to one of the 
officers of the court, called a matter in chancery ; of whom there 
are in number twelve, including the mafter of the rolls, all of 
whom, fo late as the reign of queen Elizabeth, were commonly 

) doctors 
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doétors of the civil law’. The mafter is to examine the propriety 
ofthe bill: and, if he reports it fcandalous or impertinent, fuch 
matter mutt be ftruck out, and the defendant fhall have his cofts; 
which ought of right to be paid by the -counfel who figned the 
bill. 


Wuen the bill is filed in the office of the fix clerks, (who 
originally were all in orders; and therefore, when the conftitution 
of the court began toalter, alaw * was made to permit them to 
marry) when, I fay, the bill is thus filed; if an injunction be 
prayed therein, it may be had at various ftages of the caufe, ac- 
cording to the circumitances of the cafe, If the bill be to flay 
execution upon an oppreffive judgment, and the defendant does 
not put in his anfwer within the ftated time allowed by the rules 
of the court, an injunction will iffue of courfe: and, when the 
anfwer comesin, the injunction can only be continued upon a 


fufficient ground appearing from the anfweritfelf. Butifanin- | 


junction be wanted to ftay wafte, or other injuries of an equally 
urgent nature, then upon the filing of the bill, and a proper cafe 
fupported by affidavits, the court will grant an injunction imme- 
‘diately, to continue till the defendant has putin his anfwer, and 
till the court fhall male fome farther order concerning it : and, 
when the anfwer comes in, whether it fhall then be diflolved 
or continued till the hearing of the caufe, is determined by the 
court upon argument, drawn from confidering the anfwer and 
affidavit together. 


‘Burt, upon common bills, as foon as they are filed, procefs of 
fubpoengistaken out; which is a writ commanding the defend- 
ant to appear and anfwer to the bill, on pain of 100 /. But this 
is notall : for, if the defendant, on fervice of the /udpoena, does. 
not appear within the time limited by the rules of the court, 
and plead; demur, or an{wer to the bill, he is then faid tobe in 
contempt ; and the refpective procefies of contempt are in fuccef- 
five order awarded againft him. The firft of which is an at- 

Pebh 2 tachment. 
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tachment, which is 4 writ in the nature ofa capias, directed to the 
theriif, and commanding him to attach, or takeup, the defend- 
ant, and bring him into court. If the theriff returns thatthe 
defendant non ef? inventus, then an attachment with proclamations 
iffues ; which, befides the ordinary form of attachment, direéts 
the fheriff that he caufe public proclamations to be made, 
throughout the county, tofummon the defendant, upon his al- 


legiance, perfonally to appear and anfwer. If this be alfo re-' 


turned with a on ef? inventus, and he ftill ftands out in contempt, 
a commiffion of rebellion is awarded againft him, for not obeying 
the proclamations according to his allegiance; and four com- 
miffioners therein named, or any of them, are ordered to attach 


him wheretoever he may be found in Great Britain, as arebel 
and contemner of the king’s laws and government, by refufing || 


to attend his fovereign when thereunto required, fince, as was 
before obferved", matters of equity were originally determined 
by the king in perfon, affifted by his council ; though that bufi- 
nefs is now devolved upon his chancellor. If upon this com- 
_miffion of rebellion a non eff inventus is returned, the court then 
fends a /erjeant at arms in queft of him; and, if he eludes the 
jearch of the ferjeantalfo, then a Jequeftration iffues to feife all 
his perfonal eftate, and the profits of his real, and to detain 
them, fubject to the order of the court. Sequeftrations were firft 
introduced by fir Nicholas Bacon, lord keeper in the reien of 
queen Elizabeth ; before which the court found fome difficulty 
_in enforcing it’s procefs and decrees”. After an order for a fe- 
queitration iffued, the plaintiff ’s bill is to be taken fro confeffo, 
anda decree to be made accordingly. So that the fequeftration 
does not feem to bein the nature of procefs to bring in the de- 
fendant, but only intended to enforce the performance of the 
decree. ‘Thus much if the defendant abfconds. 


Ir the defendant is taken upon any of this procefs, he is to 
‘be committed to the fleet, or other prifon, till he puts in his 
appearance, or antwer, or performs whatever elfe this procefs is 


iffued 
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_ iffaedto enforce, and alfo clears his contempts by paying the 
_ cofts which the plaintiff has incurred thereby. For the fame kind 
of procefs is iffued out in all forts of contempts during the pro- 
grefs of the canfe, if the partiesin any point refufe or neglect to 


ie obey the order of the court. 


THE procefs againft a body corporate is by di/fringas, to dif- 


trein them by their goods and chattels, rents and profits, till they. 


fhall obey the fummons or direétions of the court. And, if a-peer 
isa defendant, the lord chancellor fends a /etter miffive to him to 
requelt his appearance, together with a copy of the bill: and, if 
he neglects to appear, then he may be ferved with a Subpoena ; 
and, if he continues ftill in contempt, a fequeftration iffues out 
immediately againit his lands and goods, without any of the 
mefne procefs of attachment, %&’c, which are directed only 
againit the perfon, and therefore cannot affe& a lord of Parlia- 
ment. The fame procefs iffues againft a member of the houfe 
of commons, except only that the lord chancellor fends him no 
letter mifiive, 


Tue ordinary procefs before-mentioned cannot be fued out, 
till after fervice of the /ubpoena, for then the contempt begins ; 
otherwife he is not prefumed to have notice of the bill - and 
_ therefore, by abfconding to avoid the Subpoena, a defendant 
| might have eluded juftice, till the fatute § Geov llc cost 
_ which enaéts that, where the defendant cannot be found to be 
ferved with procefs of /ubpoena, and abfconds (as is believed) to 
avoid being ferved therewith, a day fhall be appointed him to 
appear to the bill of the plaintiff ; which isto be inferted in the 
_ London ‘gazette, read in the parifh church where the defendant 
jaft lived, and fixed upat the royal exchange: and if the de- 


fendant doth not appear upon that day, the bill fhall be taken 
proconfefo. j , 


Bur if the defendent appears regularly, and takes a copy of 
the bill, heisnextto demur, plead, ov anfwer. 
2 A DE- 
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A pEMURRER in equity is nearly of the fame natureas a demur- 


rerin law; being an appeal to the judgment of the court, } 
whether the defendant fhall be bound to anfwer the plaintiff’s 
bill: as, for want of fufficient matter of equity therein con-— 


tained ; or where the plaintiff, upon his own fhewing, appears” 
to few no right ; or where the bill feeks a difcovery of a chingll 
which may caufe a forfeiture of any kind, or may conviét a man 


of any criminal mifbehaviour. For any of thefe caufes a de- | 
fendant may demur to the bill, And if, on demurrer, the de-— 
fendant prevails, the plaintiffs bill fhall be difmifled; if the de- 


murrer be over-ruled, the defendant is ordered to anfwer. 


A pLea may be either to the juri/diction ; fhewing that the 
court has no cognizance of the caufe:or to the perfon; fhewing © 
fome difability in the plaintiff, as by ontlawry, excommunication, _ 


ft 


| 


and the like: or it is in bar; fhewing fome matter wherefore, 
the plaintiff can demand no relief, as an act of parliament, a 
fine, areteafe or a former decree, And the truth of this plea 
the defendant is bound to prove, if put uponit by the plaintiff, — 
But as bills are oftenof acomplicated nature, and contain various 
matter, a man may plead as to part, demur as to part, and an- — 


fwer tothe refidue. Butno exceptions to formal minutiae in the 
pleadings will be here allowed; for the parties are at liberty, on 
the difcovery of any errors in fore to amend them", 


AN anfwer is the moft ufual defence that is made to a plain- 
tiff’s bill. It is given in upon oath, or the honour ofa peer or 
peerels 5 but where there are amicable defendants, their anfwer 
is ufually taken without oath by confent of the plaintiff. This — 
method of proceeding is taken from the ecclefiaftical courts, like | 
the reft of the practice in chancery: for there, in almoft every 
cafe, the plaintiff ney demand the oath of his adverfary in fup- 


ply 


x Enceft court de chauncerie, home ne ferra doit agarder Jolonque confciens, et nemi ex rigore 
prejudice par fon myfpledying ou pur defaut de juris. (Dyverfite des courts. edit. 1534. fol. 
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ply of proof. Formerly this was done in thofe courts with com- 
purgators, in the manner of our waging of law: but this has 
been long difufed ; and inftead of it the prefent kind of purgati- 
on, by the Gapie oath of the party himfelf, was introduced. 
This oath was made ufe of in the fpiritual courts, as well in cri- 
minal cafes of ecclefiaftical cognizance, as in matters of civil 
right: and it was then ufually denominated the oath ew officio, 
WhereoF the high commiflion court in particular made a molt 
extravagant and illegal ufe; forming a court of inquifition; in 
which all perfons were obliged to anfwer, in cafes of bare ful- 
picion, if the commiflioners thought proper to proceed againft 
them ex officiofor any fuppofed ecclefiaftical enormities. But when 
the high commiflion court was abolifhed by ftatute 16 Car. I. 
c. 11. this oath ex-officio was abolifhed with it; and it is alfo 
enacted by ftatute 13 Car. II. ft. r.c. 12. % chat it {hall not be 


© Jawful for any bifhop or ecclefiaftical judge to tender to any 


“¢ perfon the oath ex officio, or any other oath whereby the party 


_ “ may be charged or compelled to confefs, accufe, or purge him- 


“¢ felf of any criminal matter.” But this does not extend to oaths 
in a civil fuit, and therefore it is ftill the practice both in the 
fpiritual courts, and in equity, to demand the perfonal anfwer 
of the party himfelf upon oath. Yet if in the bill any queftion 
be put, that tends to the difcovery of any crime, the defendant 
may thereupon demur, as was before obferved, and may refute 


to an{fwer. 


Ir the defendant lives within twenty miles of London, he 


muft be fworn before one of the mafters of the court: if far- 


ther off, there may be a dedimus poteflatem or commifiion to take 


his anfwer in the country, where the commiflioners adminifter 
him the ufual oath ; and then, the anfwer being fealed up, either 
one of the commiffioners carries it up to the court; or it is fent 
by.a meffenger, who fwears he received it from one of the com- 
miflioners, and that the fame has not been opened or altered 
fince he received it. An anfwer mutt be figned by counfel, and 
mut either deny or confefs all the material parts of the bills 

or 
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or it may confefs and avoid, that is, juftify or palliate the 
facts. If one of thefe is not done, the anfwer may be excepted 
to for infufficiency, and the defendant be compelled to put in a 
more fufficient anfwer. A defendant cannot pray any thing in 
this his aniwer, but to be difmiffed the court: if he has any 
relief to pray againft the plaintiff, he muft do it by an original 
bill of his own, which is called a cro/s d/l. 


AFTER anfwer putin, the plaintiff, upon payment of cofts, 
may amend his bill, either by adding new parties, or new mat- 
ter, or both, upon the new lights given him by the defendant ; 
and the defendant is obliged to anfwer afrefh to fuch amended 
bill. But this muft be before the plaintiff has replied to the de- 
fendant’s anfwer, whereby the caule is at iflue; for afterwards, 
if new matter arifes, which did not exift before, he muf fet it 
forth by a fupplemental bill. There may be alfo a bill of revivor, 
when the fuit is abated by the death of any of the parties; in 
- order to fet the proceedings again in motion, without which they 
remain at a fiand. And there is likewife a bill of interpleader; 
where a perfon who owes a debt or rent to one of the parties in 
fait, but till the determination of it, he knows not to which, 
defires that they may interplead, that he may be fafe in the pay- 
ment. In this laft cafe itis ufual to order the money to be paid 
into court, for the benefit of fuch of the parties, to whom upon 
hearing the court fhall decree it to be due. But this depends 
upon circumftances: and the plaintif muit alfo annex an affida- 


the parties. 


Ir the plaintiff finds fuficient matter confeffed in the defend- 
ant’s anfwer to ground a decree upon, he may proceed to the 
hearing of the caufe upon bill and anfwer only. But in that 
cafe he muft take the defendant’s anfwer to be true in every . 
point. Otherwife the courfe is for the plaintiff to reply gene- 
rally to the anfwer, averring his bill to be true, certain, and fuf- 
ficient, and the defendant’s anfwer to be dire@ly the reverfe; 
which 


. vit to his bill, fwearing that he does not collude with either of | a 
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which he is ready to prove as the court ‘hal! award: upon which 
the defendant rejoins, averring the*like on his fide; which is 
joining iffue upon the facts in difpute. ‘To prove which facts is 
the next concern. . ides 


Tuts isdone by examination of witnefles, and taking their. 
depofitions in writing, according to the manner of the civil law. 
And for that purpofe interrogatories are framed, or queftions “in 
writing; which, and which only, are to be propofed to, and 
afked of, the witnefles inthe caufe. Thefe interrogatories mutt 
be fhort and pertinent: not leading ones; (as ‘“¢ did not you fee 
«this, or, did not you hear that:’’) for if they be fuch, the 
depofitions taken thereon will be fupprefled and not fifered to 
be read. For the purpofe of examining witnefles in or near 
London, there is an examiner’s office appointed; but, for evi- 
dence who live in the country, a commiffion to examine wit- 
nefles is ufually granted to four commiflioners, two named of 
each fide, or any three or two of them, to take the depofitions 
there. “And if the witnefles refide beyond fea, a commiflion may 
be had to examine them there upon their own oaths, and (if fo- 
reigners) upon the oaths of {kilful interpreters. Andit hath been 
held’ that the depofition of an heathen who believes in the fu- 
preme being, taken by commitlion in the moft folemn manner 
according to the cuftom of his own country, may be read in 
evidence. Ay uh 


T u £ commiffioners are fworn to take the examinations truly 
and without partiality, and not to divulge them till publifhed in 
the court of chancery; and their, clerks are alfo {worn to fecrefy. 
The witnefles are compellable- by procefs of /ubpoena, as in the 


courts of common law, to appear and fubmit to examination. 


And when their depofitions are taken, they are tran{fmitted to 
the court with the fame care that the anfwer of a defendant is 
* - , 


fent.: — 
Vot. II. Llii G3 


y Omichund v. Barker, 1 Atk. az. 


r) 


7 


Wik 
if i 
A 


450 PRIVATE Boox Ill. 


IF witnefles to a difputable fa& are old and infirm, it is very 
ufual to file a bill to perpetuate the teftimony of thofe witnefles, 
although no fuit 1s depending ; for, it may be, a man’s antago- 
nift only waits for the death of fome of them to begin his fuit. 
This is moft frequent when lands are devifed by will away from 
the heir at law; and the devifee, in order to perpetuate the tef- 
timony of the witneffes to fach will, exhibits 2 bill in chancery 
againft the heir, and fets forth the will verbatim therem, fug- 
gefting that the heir is inclined to difpute it’s validity : and then 
the defendant having anfwered, they proceed to iffue as in other 
cafes, and examine the witneffes to the will; after which the 
caufe is at an end, without proceeding to any decree, no relief 
being prayed by the bill: but the heir is intitled to his colts, 
even though he contefts the will, This is what is ufually meant 
by proving a willin chancery. 


W wen allthe witnefles are examined, then, and not before, 
the depofitions may be publifhed, by a rule to pafs publication ; 
after which they are open for the infpection of all the parties, 
and copies may be taken of them. ‘The caufe is then ripe to be 
fet down for hearing, which may be done at the procurement of 
the plaintiff, or defendant, before either the lord chanchellor or 
the mafter of the rolls, according to the difcretion of the clerk 
in court, regulated by the nature and importance of the fuit, and 
the arrear of caufes depending before each of them refpectively. 
Concerning the authority of the mafter of the rolls to hear and 
determine caufes, and his general power inthe court of chancery, 
there were (not many years fince) divers queftions and difputes’ 


very warmly agitated ; to quiet which it was declared by ftatute 


3 Geo. Il. c. 30. that all orders and decrees by him made, ex- 
cept fuch as by the courfe of the court were appropriated to the ~ 
great feal alone, fhould be deemed to be valid ; fubje& never- | 
thelefs to be difcharged or altered by the lord chancellor, and fo 
as they fhall not be enrolled, till the fame are figned by his lord- 
fhip. Either party may be /ubpoena’d to hear judgment on the ¥ 


day 
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day fo fixed for the hearing: and then, if the plaintiff does not 
attend, his billis difmiffed with cofts; or, if the defendant makes 
default, a decree will be made againft him, which will be final, 
unlefs he pays the plaintiff’s colts of attendance, and fhews good 
caufe to the contrary on a day appointed by the court. A Elan’ 
tiff’s bill may alfo at any time be difmiffed for want of profecu- 
tion which, isia the nature of a nonfuit at law, if he fuffers 
three terms to elapfe without moving forward in the caufe. 


Wuewn there are crofs caufes, ona crofs bill filed by the de- 
fendant againft the plaintifi in the original caufe, they are gene- 
rally contrived to be brought on together, that the fame hearing 
and the fame decree may ferve for both of them. The method 
of hearing caufes in court is ufually this. The parties on both 
fides appearing by their counfel, the plaintif’s bill is firft open 
ed, or briefly abridged, and the defendant’s anfwer alfo, by the 
junior counfel on each fide: after which the plaintiff’s leading 
counfel ftates the cafe and the matters in iffue, and the points of 
equity arifing therefrom: and then fuch depofitions as are called 
for by the plaintiff are read by one of the fix clerks, and the 


plaintiff may alfo read fuch part of the defendant's an{wer, ashe — 


thinks material or convenient*: and after this the reft of the 
countel for the plaintiff make their obfervations and cesta ee 
Then the defendant’s counfel go through the fame procefs for 


him, except that they may not read any part of his anfwer ; 
‘and the counfel for the plaintiff are heard in reply. When 


all are heard, the court pronounces the decree, adjufting every 
point in debate according to equity and good confcience; which 
decree being ulually very iong, the minutes of it are taken 
down, and readopenly in court by the regiftrar. The matter 
of cofts to be given to either party, is not here held to be a point 
of right, but merely difcretionary (by the ftatute 17 Ric. Il. 


c. 6.)according to the circumftances of the cafe, as they appear 


Lii2 more 


z Onatrial at Jaw if the plaintiff reads of it he fhews a reliance on the truth of the 
any part of the defendant’s anfwer, he muit defendant’s teftimony, aud makes the whole 
read the whole of it; for by reading any of his anfwer evidence. 
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more or lefs favourable to the party vanquifhed. And yet the 
ftatute 15 Hen. VI. c. 4. feems exprefsly to direct, that as well 
damages as cofts fhall be given to the defendant, if wrongfully 
vexed in this court. 


Tue chancellor’s decree is either interlocutory or final. It 
very feldom eg aaa that the firft decree can be final, or con- 
clude the caufe; for, if any matter of fact is ftrongly con- 
troverted, this court is fo fenfible of the deficiency of trial by 
written depofitions, that it will not bind the parties thereby, 
but ufually directs the matter to be tried by jury ; efpecially fuch 
important facts as the validity of a will, or whether A is the 
heir at law to B, or the exiftence of a modus decimandi or real 
and immemorial compofition for tithes. But, as no jury can be 
fummoned to attend this court, the factis ufually directed to be 
tried at the bar of the court of king’s bench or. at the aflifes, 
upon a feigned ifue. For, (in order to bring it there, and have 
the point in difpute, and that only, put in iffue) an action is 
feigned to be brought, wherein the pretended plaintiff declares, 
that he laid a wager of ©/. with the defendant, that A was heir 
at law to B; and then aversthat heis fo; and brings his action ~ 
forthe 5/. The defendant allows the wager, but avers that A ~ 
is not the heirto B; and thereupon that iffue is joined, which 
is directed out of chancery to be tried : and thus the verdict.of 
the jurors at law determines the fact in the court of equity. 

Thefe feigned iffues feem borrowed from the /ponfio sudicalis of 
the Romans’: : and arealfo frequently ufed in the courts of law, 
by confent of the parties, to determine fome difputed right with- 
out the formality of pleading, and thereby to fave much time and - 

expenfe in the decifion of a caufe. | 


So likewife, if a queftion of mere law arifes in the courfe of © 
acaufe, as whether by the words of a will an efate for life or ~ 
a Nota eft [ponfio judicialis : ** fpondefne * fpondeo, m meus fit. Vide Heinecc. Anti- | 


© quingentos, fi meus fit? fpondeo, fi tuus fit. quitat. |. 3. t. 16. §. 3. @ Sigon. de judiciis — 
S* Et tu quoque fpondefne quingentos, ni tuus fit? 1. a1. p. 466. citat. ibid. 
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in tail is created, .or whether a future intereft devifed by atefta- 
tor fhall operate as a remainder or an executory devife, it is the 
prattice of this court to refer it to the opinion of the judges of 
tle court of king’s bench, upon a cafe itated for that purpofe ; 
wherein all the material facts are admitted, and the point of law 
is fabmitted to their decifion : who thereupon hear it folemnly 
argued by counfel on both fides, and certify their opinion to the 
chancellor’, And upon fuch certificate the decree is ufually 
founded. : 


,AnoTuerR thing alfo retards the completion of decrees. 
Frequently long accounts are to be fettled, incumbrances and 
debts to be enquired into, and a hundred little facts to be cleared 
up, before a decree can do full and fufficient juftice. Thefe 
matters are always by the decree on the firft hearing referred to a 
mafter in:chancery to examine; which examinations frequently 
laft for years: andthen he is to report the fact, as it appears 
tohim, to thecourt. This report may be excepted to, dif- 
proved, and over-ruled ; or otherwife is confirmed, and made 
abfolute, by order of the court. 


' Wuen alliffues are tried and fettled, and-+all references to 
the mafter ended, the caufe 1s again brought to hearing upon 
the matters of equity referved; and a final decree is made: the 
performance of which is inforced (if neceflary) by commitment 


of the perfon or fequeftration of the party’s eftate. And if by | 


this decree either party thinks himfelf aggrieved, he may pe- 
tition the chancellor for a rehearing ; whether it was heard be- 
fore his lordfhip, or any of the judges, fitting for him, or before 
the mafter of the rolls. For whoever may have heard the caufe, 
it is the chancellor’s decree, and mutt be figned by him before it 
is enrolled®; which is done of courfe unlefs a rehearing be de- 
fired. Every petition for a rehearing muft be figned by two coun- 
fel of character, ufually fuch as have been concerned in the 
caufe, certifying that they apprehend the caufe is proper to be 

| reheard. 


b Stat. 3 Geo. II. c, 30 See pag. ayo, 
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reheard. And upon the rehearing all the evidence taken inthe ~ 
caufe, whether read before or not, is now admitted to be read: 4 
becaufe it is the decree of the chancellor himfelf, who only now © 

fits to hear reafons why it fhould not be enrolled and perfected; 
at which time all omiffions ef either evidence or argument may ‘ 
be fupplicd®. But, after the decree is once figned and enrolled, i" 
it cannot be reheard or rectified, but by bill of review, or by 4 
appeal to the houfe of lords. 4 


A BILL of review may be had upon apparent error in judg- 
ment, appearing on the face of the decree; or, by fpecial leave 
of the court, upon oath made of the difcovery of new matter or 
evidence, which could not poflibly be had or ufed at the time — 
when the decree pafled. But no new evidence or matter thenin 
the knowlege of the parties, and which might have been ufed — 
before, fhall be a fufficient ground for a bill of review. q 


An appeal to parliament, that is to the houfe of lords, is 
thedernier refort of the fubject'who thinks himfelf aggrieved 
by any interlocutory order or final determination in this court : 
and it is effected by petition to the houfe of peers, and not by 


writ of error, as upon judgments at common law. This jurif-— o 


diétion is faid‘ to have begun in 18 Jac. I. and certainly the firit. 
petition, which appears in the records of parliament, was pre- 
ferred ‘in that year‘; and the firft that was heard and determined 
(though the name of appeal was then a novelty) was prefented in 
a few months after‘: both levelled againft the lord keeper Ba- 
con for corruption, and other mifbehaviour. It was afterwards 
warmly controverted by the houfe ot commons in the reign of 
Charles the fecond®. But this difpute is now at reft': it being 
obvious to the reafon of all mankind, that, when the courts of 
equity became principal tribunals for deciding caufes of property, 
a revifion of their decrees (by way of appeal) became equally ne- 

i ; ceflary, 


c) Gilby Rep irisz5) 154-1) f hid. 2, 11, 12 Dec. 1621. 
d Com. journ. 13 Mar. 1704. g Com. journ. 19 Nov. 1675, &¢. 
e Lord’s journ. 23 Mar. 16209. h Show. Parl. C. 81, 
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ceflary, as 2 writ of error from the judgment of a court of law. 
And, upon the fame principle, from decrees of the chancellor 
relating to the commifiioners for the diffolution of chauntries, 
dc, under the ftatute 37 Hen. VIII. c. 4. (as well as for chari- 
table ufes under ftatute 43 Eliz. c. 4.) an appeal to the king in 
parliament was always unqueftionably allowed’. But no new 
evidence is admitted in the houfe of lords uponiany account; this 
being a diftind jurifdiction*: which differs it very confiderably 
_ from thofe inftances, wherein the fame jurifdiction revifes‘and 
corrects it’s own acts, as in rehearings and bills of review. For 
it isa practice unknown to our law, (though conftantly followed 
in the {piritual courts) when a fuperior court is reviewing the 
fentence of an inferior, to examine the juftice of the former des 
cree by evidence that was never produced below. And thus much 
for the general method of proceeding in the courts of equity. 


i Duke’s char. ufes. §2. k Gilb. Rep. 155, 156. 


THE END OF THE THIRD BOOK. 
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To the Encouragers of L 1 T ER Sal RE. 


Ab HE Fourth Volume of Blackftone’s Commentaries now in the Prefs, 
will be publifhed with great Expedition : ‘And as many of the Subferi- 
bers to this Work have exprefied an earneft defire for an American 
Edition of Du | 
An interefting APPENDIX to Sir William Blackftone’s’ | 
Commentaries on the Laws of England. . 


CONTAINING, 


I. Priefiley’s Remarks on fome Paragraphs in the fonrth Volume 
of Black/tone’s Commentaries, relating to the Diffenters.. 


Il. Blask/tone’s Reply to Prieftley’s Remarks. 
Ill. Priefiley’s Anfwer to Black/tone’s Reply. | | 3 


IV. The Cafe of the late EleAtion of the County of Middlefex © 
confidered on the Principles of the Conftitution and the Au- , 
thorities of Law. 


V. Furneaux’s Letters to the Hon. Mr. Juftice Black/fone, con- 
cerning his Expofition of the Act of Toleration, and fome Po- 
fitions relative to Religious Liberty, in his celebrated Com- 
mentaries on the Laws of England. 


VI. Authentic Copies of the Argument of the late Honourable 
Mr. Juftice Fofer in the Court of Judges Delegates, and of the 
Speech of the Right Honourable Lord Mansfield in the Houfe 
of Lords, in the Gaufe between the City of London and the 
Diffenters. : 


<P The Eprror always attentive to the defire of the public, and ever will- 
ing to gratify the growing talte for the advancement of literature in America, 


Propofeth to Publifh by SUBSCRIPTION 


The above mentioned performances (Price one dollar and one half of a dollar) 


paper with the American edition of faid Commentaries ; therefore all Gentle- 
men defirous of forwarding this republication, by fignifying their intention © 
fpeedily to thofe bookfellers who have fupplied them with Blackftone’s Com- 7 
mentaries, will greatly oblige their moft refpectful fervant, j 


ROBERT BELL. 


. 


Philadelphia, Fuly 20, 1772+ 


N. B. The Lovers of Religious Freedom the right of Private Judgment——and Uni- @ 
verfal and Impartial Liberty in matters of Confcience— are requefted to remember that the @ 
Names of Five Hundred Subferibers will be neceflary to carry on this Undertaking, —— 
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in neat law binding, in one volume royal octavo, printed on the fame letter and __ 


APPENDIX. 


© a 
N@, T. 
Proceedings on a Writ of Ricut Patent, 
§. 1. Writ of Rieu patent in the Court Baron. 


* 


Gis OR g E the fecond by the grace of God of Great Britain, 
. #rance, 2, and Ireland king, defender of the faith, and fo forth, 


that without delay you hold full right to William Kent efquire, of 
one mefluage and twenty acres of land with the appurtenances in 
Dorchefter, which he Claims to hold of you By the free fervice of 


_ one penny yearly in lieu of all fervices, of which Richard Allen 


deforces him. And unlefs you fo do, let the theriff of Oxfordthire 
do it, that we no longer hear complaint thereof for defect of right. 
Witnefr ourfelf at Weltminfter, the twentieth day of Augult, in the 


thirtieth year of our Perens 


John Doe. 


: Pledges of Pree Pp is 


$55.2 Writ of Torr, to remove it into the County Court. 
Charles Marion, efquire, theriff of Oxfordfhire, to “Jokn Long 


bailiff errant of our lord the king and of myfelf, greeting. Becaufe 
by the complaint of William Kent efquire, perfonally prefent at my 


~ county-court, to wit, on Mondaythe fixth day of September in the 


thirtieth year of thereign of our lord Gsorce the fecond by the 
grace of God of Great Britain, France, and Ireland king, defender 


of the faith, and fo forth, at Oxford in the fhire houfe there holden, | 


Tam informed, that although he himfelf the writ of our faid lord 
the king-of right patent directed to Willoughby ear! of Abingdon, 
Vorr ul Kkk for 


Willoughby earl of Abingdon, greeting. We command ‘you: 
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for this that he fhould hold full right to the faid William Kent of 
one mefluage and twenty acres of Jand with the appurtenances in 
Dorchefler within my faid county, ‘of which Richard Allen de- 
forces him, hath brought to the faid Willoughby earl of Abing- 
don; yet for that the faid Willoughby earl of Abingdon favour- 
eth the faid Richard “Allen in this part. and hath hitherto delay- 
ed to do full right according to the exigence of the faid writ, I 
command you on the part of our faid lord the king, firmly en- 
joining, that-in your proper perfon you go to the court baron of 
the faid Willouglfy earl of Abingdon at orchefter aforefaid, 
and take away the plaint, which there is between the faid William 
Kent and Richard Allen by the faid writ, into my county court 
to be next holden; and fummon by good fummoners the faid 
Richard Allen, that he be at my county court on Monday, the 
fourth day of Odober next coming at Oxford in the fhirehonfe 
there to be holden, to anfwer to the faid William Kent thereof. 
And have you there then'the faid plaint, the fummoners, and this 
precept. Given in my county court at Oxford in the fhirehoufe, 
the fixth day of September,.in the year aforefaid. 


s 
§. 3. Writ of Pont, to remove it into the Court of Common PLEAS» 


GEO RG E the fecond, by the grace of God of Great Britain, 
France, and Ireland king, defender of the faith, and fo forth, to 
the fheriff of Oxfordthire, greeting. Put, at the requeft of William 
Kent, before our juftices at. Wefminfter on the morrow of All 


Souls, the plaint which is in your county court by our writ of 


right, between the {aid William Kent demandant, and Richard 
Allen tenant, of one mefluage and twenty acres of land with the 
appurtenances in Dotchefter; and fummon by good fummoners 
the faid Richard Allen, that he be then there, to anfwer to the faid 
William Kent. thereof. And have you*there the f{ummoners and 
this writ. Witnefs ourfelf at Weftminfter, the tenth day of Sep- 
tember, in the thirtieth year of our reign. 
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§. 4. Writ of Richt, quia Dominus remifit Curiam, 


GEORGE the fecond, by the grace of God of Great Bri- 
tain, France, and Ireland king, defender of the faith, and fo 
forth, to the theriff of Oxfordfhire, greeting. Command Richard 
Allen, that he juftly and without delay render unto William 
Kent one mefluage and twenty acres of land with the appur- 
tenances in Dorchefter, which he claims to be his right | 
and inheritance, and ‘whereupon he complains that the a- |) 
forefaid Richard unjuftly deforces him, And unlels he fhall q 

wy a ne r we fo — 
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fo do, andifthe faid William fhall give you fecurity of profecut- 


ing his claim, then fammon by good fummoners the faid Richard, 
that he appear before our juflices at Weftminfter on the morrow 


of All Souls, to fhew wherefore he hath not done it. _ And have. 


you there the fummoners and this writ. Witnef pitch at Weft- 


minfter, the twentieth day of Auguift, in the thirtieth year of our 


reign. Becaufe Willoughby earl of Abingdon, the chief lord of 
that fee, hath thereupon remifed unto us his court. 


Pledges of John Doe. Summoners of the John Den. 
profecution, ? RichardRoe.. within named Richard» ; Richard Fen, 


a 


§. 5. The Record, with award of Battel. 


: Pleas at Weftminfter before, fir John Willes knight and his bre- 


thren juftices of the bench of the lord the king at Weftminfter, 
of the term of faint Michel in the thirtieth year of the reign of 
the lord Georcer the fecond, by the grace of God of Great 
Britain, France and Ireland, king, defender of the faith, &c, 


Oxon, 2? William Kent, efquire, by James Parker his attorney, 

to wit.) demands againft Richard. Allen, gentleman, one 
meffuage and twenty acres of land with the appurtenances, in 
Dorchefter, as his right and inheritance, by writ of the lord the 
king of right, becaufe Willoughby earl of Abingdon the chief lord 
ef that fee hath now thereupon remifed to the lord the king his 
court. Aad whereupon he faith, that he himfelf wis feized of the 
tenements aforefaid, with the appurtenances, in‘his demefne 
as of fee and right, in the time of peace, in the time of the lord 
Georce the firft late king of Great Britain, ‘by taking the efplees 
thereof to the value* [ef ten fhillings, and more, in rents.corn, 
and grafs.] And that fuch is his right he offers [fuit and good 
proof.] dnd the faid Richard Allen, by Peter Jones naiiccney 
comes and defends the right of the faid William Kent, and his 
feifin, when [and where it fhall behove him, ] and all [that con- 
cerns it,] and whatfoever [he ought to defend,] and chiefly the 


tenements aforefaid with the appurtenances, as of fee and right, 


(namely, one mefluage and twenty acres of land, with the appur- 
tenances, in Dorchefter.] Aud this he is ready to defend by the 
body of his freeman, George Rumbold by name, who is prefent here 
in court ready to defend the fame by his body, or in what manner 

fe kk 2 foever 


. nN B. The claufes between hooks, in this and the fabfoquent numbers of the 
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foever the court of the lord the king thall confider thatshe ought 
to defend. And if any mifchance fhould befal the faid George 


(which God defend) he is ready to defend the fame by another ~ 4 


man, who [is bounden and able to defend it.] And the faid a 
William Kent faith, that the faid Richard Allen unjuftly defends 
the right of him the faid William, and his feifin, Gc, andall,dc, 


‘and whatfoever, @&c, and chiefly of the tenements aforefaid with 


the appurtenances, as of fee and right, Oc; becaufe he faith, 
that he himéelf was feifed of the tenements aforefaid, with the 
the appurtenances; in his demefne as of fee and right, in the time 
of peace, in the time of the faid lord Georce the firft late king 
of Great Britain, by taking the efplees thereof to the value, Gc. 
And that fuch is his right, he is prepared to prove by the body of , | 
his freeman, Henry Broughton by name, who is prefent herein. 


court ready to prove the fame by his body, or in what manner _ 4 


foever the court of the lord the king thall confider that he ought 
to prove; and if any mifchance fhould befal the faid Henry 
(which God defend) he is ready to prove the fame by another 
man, who &c. And hereupon it is demanded of the faid George 
and Henry, whether they are ready to make battel, as they before 
have waged it: ‘who fay that they are. And the fame George Rum- 
bold giveth gage of defending, and the faid Henry Broughton 
giveth gage of proving; and, fuch engagement being given as 
Sach oo ate demanded of the faid William Kent and 
Richard Allen, if they can fay any thing wherefore battle ought 
not to be awarded im this cafe; who fay that they cannot. There- 
fore it is confidered, that battel be made thereon, oc. And the faid 
George Rumbold findeth pledges of battel, to wit, ‘Paul Jenkins 
and Charles Carter; and the faid Henry Broughton findeth alfo 
pledges of ‘pattle, to wit, Reginald Read and Simon Tayler. 
And thereupon day is here given as well to the faid William Kent as 


‘to the faid Richard Allen, to wit, on the morrow of faint Martin 


next coming, by the affent as well of the faid William Kent as 
of the faid Richard Allen. And it is commanded that each of 
them then have here his champion, fufficiently furnifhed with com- 
Petent armour as becomes him, and ready to make thebattle afore- 
faid: and that the bodies of them in the mean time be fafely kept, 
on peril that fhall fall thereon. 4¢ which day here come as well the 
faid William Kent as the faid Richard Allen by their attorneys 
aforefaid, and the faid George Rumbold and Henry Broughton in 
their proper perfons likewife come, fufficiently furnifhed with 
competent armour as becomes them, ready to make the battel 
aforefaid, as they had before waged it. zd hereupon day is 


further given by the court here, as well to the faid William 7 


Kent as to the faid Richard Allen, at Tothill near the city of q 
Weltminfter in the county of Middlefex, to wit, on the morrow of 
the purificatiog of the bleffed virgin Mary next coming, by theaffent 


w 
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as wellof the faid William as of the aforefaid Richard. And it — 


is commanded, that each of them have then there his champion, 
armed in the torm aforefaid, ready to make the battel aforefaid, 
and that their bodies in the mean time, &c. At which day here, 


. to wit, at Tothill aforefaid comes the fatd Richard Allen by his 


attorney aforefajd, and the faid George Rumbold and Henry 
Broughton in their proper perfons likewife come, fufficiently 
furnifhed with competent armour as becomes them, ready to 
make the battel aforefaid, as they before had waged i it, And 
the faid William Kent being folemnly called deth not come, nor 


hath profecuted his writ aforefaid. Therefore jt is coufidered, that 


a 


the fame William and his pledges of profecuting, to wit, John 
Doe and Richard Roe, be in mercy for his falfe complaint, and 
that the fame Richard go thereof without a day, Gc, and alfo 
that the faid Richard do hold the tenements aforefaid with the 
appurtenances, to him and his heirs, quit of the faid Williamand 
his heirs, for ever, Oc. * ~ 


§. 6. Trial by the grand Affe. 


__—And the faid Richard Allen, by Peter Jones his attor- 
ney comes and defends the right of the faid William Kent, and 
his feifin, when, Gc, and all, Gc, and whatfoever, é&ey and chiefly 
of the tenements aforefaid with the appurtenances, as of fee and 
right, &c, and puts himfelf upon the grand aflife of the lord the 
king, and prays recognition to he made, whether he himfelf hath 
greater right to hold the tenements aforefaid with the appurtenan- 
ces to him and his heirs as tenants thereof as he now holdeth them» 


or the faid William to have the faid tenements with the appurte- 
-mances as he above demandeth them. 4nd he tenders here in court 


fix fhillings and eight-pence to the ufe of the lord the now king, 
@e, for that, to wit, it may be inquired of the time [of the feifin 
alleged by the faid William.] And he therefore prays, that it 
may be inquired by the aflife, whether the faid William Kent was 
feifed of the tenements aforefaid with the appurtenances in his 
demefne as of fee in the time of the faid lord the king GzorGe 


- the firft, as the faid William in his demand before hath alleged. 


Therefore it is commanded the fheriff, that he fummon by good 
fummoners four lawful knights of his county, girt with twords, 
that they be here on the octaves of faint Hilary next coming to 
make election of the aflife aforefaid. The fame day is given as well 
to the faid William Kent as to the faid Richard Allen; here, &c. 
At which day here come as well the faid William Kent as the faid 
Richard Allen; and the fheriff, to wit, fir Adam Alftone knight 


now returns, that he had caufedto be fummoned Charles Stephens 


“3 ad Cox and Thomas Munday, four 
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lawful knights of his county, girt with fwords, by John Doé 
and Richard Roe his bailiffs, to be here at the faid oftaves of — 
faint Hilary, to do as the faid writ thereof commands and requires $ 
and that the faid fummoners, and each of them, | are mainprized 
by John Day and James)Fletcher. Whereupon the faid Charles 
Stephens, Randal Wheler, Toby Cox, and Thomas Munday, 
four lawful knights of the county aforefaid, girt with {words, be- 
ing called, in their proper perfons come, and, being {worn, upon 
their oath in the’ Fefence of the parties aforefaid chofe of them- 
felves and others twenty four, to wit, Charles Stephens, Randal 
Wheler, Toby Cox, Thomas Munday, Oliver Greenway, John 
Boys, Charles Price, knights, Daniel Priace, William Day, Roger 
Lucas, Patrick Fleming, James Harris, John Richardfon, 
Alexander Moore, Peter Payne, Robert Quin, Archibald Stuart, 


Bartholomew Norton, and Henry Davis, efquires, John Porter, be 


Chriftopher Ball, Benjamin Robinfoa, Lewis Long, William — o 
Kirby, gentlemen, goodjand lawful men of the county aforefaid, 
who neither are of kin to the faid William Kent, nor to the faid 
Richard Allen, to make recognition of the grand affife atorefaid, 
Therefore it is commanded the fheriff, that he caufe them to come 
here from the day of eafter in fifteen days, to make the recognition 
aforefaid. ‘The fame day is there given to the parties afore- 
faid. At which day here come as ‘well the faid William Kent 
as the faid-Richard Allen, by th ttorneys aforefaid, and the 
recognitors of the affife whereofMnention is above made being 
called come, and certain ef t , to wit, Charles Stephens, 
Randal. Wheler, Toby Cox, Thomas Munday, Charles Price; 
knights, Daniel Prinee, Roger Lucas, William Day, James Har- 
ris, Peter Payne, Robert Quin, Henry Davis, John Porter, 
Chriftopher Ball, Lewis Long, and William Kirby, being elected, 
tried, and fworn, upon their oath fay, that the faid William Kené 
hath more right to have the tenements aforefaid with the appur- 
tenances to him and _ his heirs, as he demandeth the fame, thar 
the faid Richard Allen to hold the fame as he now holdeth them, 
according as the faid William Kent by his writ. aforefaid hath 
fuppofed. Therefore it is confidered, that the faid William Kent do. 
recover hisfeifin againft the faid Richard Allen of the tenements 


~ aforefaid with the appurtenances, to him ‘and his heirs, quit of 


the faid Richard Allen and his heirs, for ever 5° and the faid 
Se la Allen i i mercy, Oe. ; 


ay etal 
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Pr Radler on an Atlion of Trefpafi in EYECTMEN T, 
by Original in the King’s Bench, 


< 


* 
/ §. 1. The Original Writ. 


B ORG E the fecond by the grace of God of Great Britt, Si fecerit te fem 
France, and Ireland king defender of the faith, and fo forth; #7, 

to the fheriff of Berkfhire greeting. Jf Richard Smith fhall give 
you fecurity of profecuting his claim, then put by gage’ ain fie ; 
pledges William Stiles, late of Newbury, gentleman,’ fo that he ae 
be before us on the morrow of All-Souls, wherefoever we. fhall 
then be in England, to fhew wherefore with force and arms he 
entered into one meffuage, with the appurtenances, in Sutton, 
which John Rogers, efquire, hath demifed to the aforefaid 
Richard, for a term which is not yet expired, and ejected him 
from his faid farm, and other enormities to him did, to the great 
damage of the faid Richard, and again{t our peace. And have 
you there the names of the pledges, and this writ. Witne/s our- 
felfat Wefminfter, the twelfth day of OGober, in the twenty 
ninth year of our reign. 


Sheriff’s return, 


| Pledges of (John Doe. ‘The within named Wil-( John Den. 
profecution, Richard Roe. liam Stiles is attached RichardF en. 
ee ; “by pledges, ; 


i $ Re Copy of the Declaration againf?. the cafual leigh mane gies 
| Notice thereupon to the. Tenant in Pofefion. 


ae Michaelmas, the 29th of king George the fecond, 


Berks, ee Stiles, late of Newbury in the EG county, 
to wit, gentleman, was attached to anfwer to Richard 
Smith, of a plea, wherefore with force and arms he enteredsinto 
one meffuage, with the appurtenances, in Sutton in the county 
aforefaid, which John Rogers efquire demifed to the faid 
Richard Smith for a term which is not yet expired, and 
ejected him from his faid farm, and other wrongs to him 
| pete to the great damage of the faid Richard, andagainft the peace 
; 9 


= 


Declaration, 
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of the lord the king, &c. And whereupon the faid Richard by 
Robert Martin his attorney complains, that whereas the faid 
John Rogers on the firft day of October in the twenty ninth year 

of the reign of the lord the king that now is, at Sutton aforefaid, 

had demifed to the fame Richard the tenement aforefaid, with the 
appurtenances, to have and to hold the faid tenement, with the 
apuftenanances, to the faid Richard and his affigns, from the feaft 

of faint Michael the archangel then laft paft, to the end and term 
of five. years from thence next following and fully to be complete 
and ended. by virtue of which demife the faid Richard -entered 
into the faid tenement, with the appurtenances, and was thereof & 
poflefied ; and, the faid Richard being fo poffeffed thereof, ‘the 
aid William afterwards, that is to fay, on:the faid fir day of © 
O&ober in the faid twenty ninth year, with force and arms, that 
is to fay, with fwords, ftaves, and knives, entered into the faid | 
tenement, with the appurtenances, which the faid John Rogers 
demifed to the faid Richard in form aforefaid for the term afore- 7 
faid which is not yet expired, and eje@ed the faid Richard outof 
his faid farm, and other wrongs to him did, to the great damage 

of the faid Richard, and againfi the peace of the faid lord the 
king; whereby the faid Richard faith, that he is injured and 
damaged to the value of twenty pounds. And thereupon he 
brings fuit, &c. ‘ | 


_ Martin, for the plantiff. } Pledges of § John Doe. - 


Peters for the defendant. profecution, ) Richard Roe. 


Mr George Saunders, 
1 am informed that you are in poffeffion of, or claim title to, 
the premifes mentioned in this declaration of eje&ment, or to 
fome part thereof; and I being fued in this action as a cafual - 
eje@tor, and having no claim or title to the fame, do advife you 
to appear next Hilary term in his majefty’s court of king’s bench 
at Weftminfter, by fome attorney of that court, and then and 
there, by a rule to be made of the fame court, to caufe yourfelf 
to be made defendant in my ftead ; otherwife I fhall fuffer judg- 
ment to be entered againft me, and you will be turned out of 
-pollefion, ss 
Naat ! Your loving friend, 
§. January 1756. A , 


William Stiles, 
: (oe eo 
§ 3. The | 


a: 
pre 


« 


APPENDIX 2 


§. 3. The Rule of Court. 


Hilary Term, in the twenty ninth Year of King Georce the fecond. 


Berks, 2 J¢ is ordered by the court, by the affent of both parties, 

to wit. and their attorneys, that George Saunders, gentle- 
man, may be made defendant in the place of the now defendant 
William Stiles, and fhall immediately appear to the plaintiff’s 
action, and fhall receive a declaration in a plea of trefpafs and 
ejectment of the tenements in quéftion, and fhall immediately 
plead thereto, not guilty: and, upon the trial of the iffue, hall 
confefs leafe, entry and oulter, and infilt upon his title only. And 
if upon trial of the iffue, the faid George do not confeis leafe, 
entry, and oufter, and by reafon thereof the plaintiff cannot pro - 
fecute his writ, then the taxation of colts upon fuch nonprof. hall 
ceafe, andthe faid George fhall pay fuch cofts to the plaintiff, as 
by the court of our lord the king here fhall be taxed and adjudg-’ 
ed for fuch his default in nonperformance of this rule; and 
judgment fhall be entred againit the faid William Stiles, now 
the cafual ejector, by default. And it is further ordered, that, if 
upon the trial of the faid iffue a verdiét fhall. be given for the de- 
fendant, or if the plaintiff fhall not profecute his writ, upon any 
other canfe, than forthe not confeffing leafe, entry, and oufter as 
aforefaid, then the leffor of the plaintiff thall pay colts if the 
plaimtiff himfelf doth not pay them. 


¢ as By the Court, 
Martin, forthe plaintiff, 


Newman, for the defendant. 


§ 4. The Record. 


Pleas before the lord the king at Weftminfter, of the term of faint 
Hilary, in the twenty ninth year of the reignof the lord GrorGe 
the fecond by the grace of God of Great Britain, France and 
Ireland king, defender of the faith, &c. 


Berks, ) George Saunders, ate of Sutton in the county aforefaid, 
to 4: gentleman, was attached to an{wer Richard Smith, of 
a plea, wherefore with force and arms he entered into one 
mefluage, with the appurtenances, in Sutton, which John 
Rogers efquire, hath demifed to the faid Richard for a term 
which is not yet expired, and ejected him from his faid farm, 


| and other wrongs to him did, to the great damage of 


i ae ee. Lh be the 


oe ln. i 
; 4 -i 
Ae a, 


Smith again{t 
Stiless For one 
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Mances in Sute 
ton, on the de- 
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ek yea ee 
Declaration, or 
count, 


Defence. 
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ty- 
Llue. 


Ventre awarded. 


Refpite, for de- 
fault of jurors. 


Nifi prius. 
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the faid Richard, and againft the peace of the lord the king 
that now is. And whereupon the faid Richard by Robert 
Martin his attorney complains, that whereas the faid John 
Rogers on the firt day of Odober in the twenty ninth year 
of the reign of the lord the king that now is, at Sutton aforefaid; 
had demifed to the fame Richard the tenement aforefaid, with the 
appurtenances, to have and to hold the faid tenement, with the 
appurtenances, to the faid Richard and his afligns, from the feaft 
of faint Michael the archangel then laft paft, to the end and term 
of five years from thence next following and fully to be complete 
and ended, by virtue of which demife the faid Richard entered 
into the faid tenement, with the appurtenances, and was thereof 
poffefled ; and, the faid Richard being fo pofleffed thereof, the 
faid George \afterwards, that is to fay, on the firft day of 

Gober in the faid twenty ninth year, with force and arms, that 


is to fay» with fwords, ftaves, and knives, entered into the faid. 


tenement, with the appurtenances, which the faid John Rogers 
demifed to the faid Richard in form aforefaid for the term afore- 
faid which is not yet expired, and ejected the faid Richard out of 
his faid farm, and other wrongs to him did, to the great damage 
of the faid Richard, and againft the peace of the faid lord the 
king; whereby the faid Richard faith, that he is injured and 
endamaged to the value of twenty pounds. And thereupon he 
brings fuit, [and good prgof.] And the aforefaid George Saun- 
ders, by Charles Newman his attorney, comes and defends the 
force and injury, when, [and where it fhall behove him ;] and 
faith that he is no wife guilty of the trefpafs and ejement afore- 
faid, as the faid Richard above complains againt him; and there- 
of he puts himielf upon the country: and the faid Richard doth 
likewife the fame: Therefore let a jury come thereupon before the 
lord the king, on the octave of the purification of the blefled 
virgin Mary, wherefoever he thall then be in England; who 
neither [are of kin to the faid Richard, nor to the faid George; ] 
to recognize [whether the faid George be guilty of the trefpafs 
and ejeétment aforefaid:] becaufe as well [the faid George, as 
as the faid Richard, between whom the difference is, have put 
themfelves on the faidjury]. The fame day is there given to the 


parties aforefaid, Afierwards the procefs therein, being continu-. 
ed between the faid parties of the plea aforefaid by the jury, is 
put between them in refpite, before the lord the king, until the — 


day of Eafter in fifteen days, wherefoever the faid lord the king 
fhall then be in England; unlefs the juftices of the lord the king 
affigned to take affifes in the county aforefaid, fhall have come 
before that time, to wit, on Monday the eighth day of March, at 


‘Reading in the faid county, by the form of the ftatute [in that cafe 


provided, ] by reafon of the default of the jurors, [fummoned to ap- 


pear as aforefaid.] At which day before the lord the king, at 


Weftminfler, come the parties aforefaid by. their attorneys afore- 


-faid and the aforefaid juftices of ailife, before whom [the jury a- 
Bh al — forefaid 


a 
ye 


i 
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forefaid came] fent here their record before thera had in thefe 
words, to wit : Afterwards, at the day and place within contain- 


-ed, before Heneage Legge, ef{quire, one of the barons of the exche- 


quer of the lord the king, and firJohn Eardley Wilmot, knight, 


‘one of the juftices of the faid lord the king, affigned to hold pleas 


beforethe king himfelf, juftices of the faid lord the king, alligned to 
take aflifes in the county of. Berks by the form of the ftatute [in 
that cafe provided,] come ‘as well the within named Richard 
Smith, as the within written George Saunders, by their attorneys 
within contained; and the jurors of the jury whereof mention is 
within made being called, certain of them, to wit Charles Hollo- 
way, John Hooke, Peter Graham, Henry Cox, William Brown, 


Ne. EE. 
L SIV) 


Pojftea. 


and Francis Oakely come, and are fworn upon that jury; and . 


becaufe the reft of the jurors of the fame jury did not appear, 
therefore others of the by-{tanders being cholen by the fheriff, at 
the requeft of the faid Richard Smith, and by the command of the 
juftices aforefaid, are appointed anew, whofe names are affixed to 
the panel within written, according to the form of the ftatute in 
fuch cafe made and provided; which faid jurors} fo appointed a- 
new, to wit, Roger Bacon, Thomas Small, Charles Pye, Edward 
Hawkins, Samuel Roberts, and Daniel Parker, being likewife cal- 


Ted, come ; and together with the other jurors aforefaid before 


impanelled and fworn, being elected, tried, and fworn, to fpeak 
the truth of the matter within contained, upon their oath fay, 
that the aforefaid George Saunders is guilty of the trefpafs and. 
ejectment within-written, in manner and form as the aforefaid 


‘Richard Smith within complains againft him; and affefs the da- 


mages of the faid Richard Smith, on occafion of that trefpafs and 
ejectment, befides his cofts and charges which he hath been put 
unto about his {uit in that behalf, to twelve pence: and, for 
thofe cofts and charges, to forty fhillings. (Whereupon the faid 
‘Richard Smith, by ies attorney aforefaid, prayeth judgment a- 
gaink the faid George Saunders, in and upon the verdict aforefaid 
by the jurors aforelaid given in the form aforefaid: and the faid 
George Saunders, by his attorney aforefaid, faith that the court 
here ought not to proceed to give judgment upon the faid verdia, 
and prayeth that judgment againft him the faid George Saunders, 
in and upon the verdict aforefaid by the jurors aforefaid given in 
the form aforefaid, may be Rtayed, by reafon that the faid verdi& 
is infufficient and erroneous, and that the fame verdié may be 
quafhed, and that the iffue.aforelaid may be tried anew by 
other jurors to be afrefh impanelled, And, becaufe the court 
of the lord the king here is not yet advifed of giving their 
judgment of and_upon the premifes, therefore day thereof is 
given as well to the faid Richard Smith as the faid George Saun- 
ders, before the lord the king, until the morrow of the Afcenfion 
of our lord, wherefoever the faid lord the king fhall then be 
in England, to hear their judgment of and upon the premifes, for 


that the court of the lord the king is not yet advifed thereof. 
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At which day ticks the lord the king, at Wellminfter, come the 
parties aforefaid by their attorneys aforefaid: upon which the 
record and matters aforefaid having been feen, and by the court 
of the lord the king now here fully underftood, and all and fin 
gular the premifes having been examined, and mature deliberatj- 
on being had thereupon, for that it feems to the court of the lord 
the king now here that the verdict aforefaid is in no wile infuffici- 
ent or erroneous, and that the fame ought not to be quafhed, and 
that no new trial ought to be had of the iffue aforefaid. There- 
frre it is confidered, that the faid Richard do recover againft the 
faid George his term yet to come, of and in the faid tenements, 
with the appurtenances, and the faid damages affeffed by the faid 
jury in form aforefaid, and alfo twenty feven pounds fix fhillings 
and eight pence for his coftsand charges aforefaid, by the court of 
the lord the king here awarded to the faid Richard, with his af 
fent, by way of increafe; which faid damages in the whole a- 
mount to twenty nine pati: feyen fhillings, and eight penees | 
And let the faid George be taken, [until he maketh fine to the 
lord the king.j xd hereupon the faid Richard by his attorney 
atorefaid prayeth a writ of the lord the king, to be dire&ted to 
the theriff of the county aforefaid, to caufe him to have poffeffion 
of his term aforefaid yet to come, of and in the tenements afore- 
faid, with the appurtenances: and itis granted unto him, return- 
able before the lord the king on the morrow of the holy Trinity, 
wherefoever he fhall then be in England. At whigh day before 
the lord the king, at Weftminfter, cometh the faid ichard by his 


attorney aforefaid; and the fheriff, that is to fay, fir Thomas 


Reeve, knight, now fendeth, that he by virtue of the writ afore- 
{aid to him directed, on the ninth day of June laft pat, did caufe 
the faid Richard to have his poffeffion of his term aforefaid yet to 
come, of and in the tenements aforefaid, with the appurtenances, 
as he was commanded. v 


ae | 
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N@, III. 


Proceedings on an Adtion of Dest, in the Court of common Pleas ; 
. removed into the King’s Bench by Writ of Error, 


§. 1. Original. 


EORG E the fecond by the grace of God of Great Britatn, 
France, and Ireland king defender of the faith, and fo forth; 
‘to the fheriff of Oxfordfhire, greeting. Command Charles Long 
late of Burford gentleman, that juftly and without delay he 
render to William Burton two hundred pounds, which he owes 
him and unjuftly detains as he faith. And unlefs he fhall fo do, 
and if the faid William fhall make you fecure of profecuting his 
claim, then fummon by good fummoners the aforefaid Charles, 
that he be before our juitices at Weftminfter, on the octave of 
faint Hilary, to {hew wherefore he hath not done it. And have 
you there then the fammoners, and this writ. Witne/s ourfelf af 
'Weftminfter, the twenty fourth day of December, in-the twenty 
eighth year of our reign. . 


Pledges of § John Doe. Summoners of the within ( Roger Morris. 
profecution. (Richard Koe, named Charles Long. Henry Johnfon, 


§. 2. Procefs. 


GEORGE the fecond by the grace of God of Great Bri- 
tain, France, and Ireland king, defender of the faith, and fo 
forth ; ‘to the fheriff of Oxfordfhire, greeting. Put by gage-and 
tafe pledges Charles Long, late of Burford gentleman, that he 
be before our juftices at Weftminfler on the octave of the purifica- 
tion of the blefled Mary, to anfwer to William Burton of a plea, 
that he render to him two hundred pounds, which he owes him 
and unjuftly detains, as he faith; and to fhew wherefore he was 
‘not before our juftices at Weftminiter on the odtave of faint Hi- 
lary, as he was fummoned. And have there then the names of 
the pledges and this writ. Witnefs fir John Willes, knight, at 
Weftminfter, the twenty third day of January inthetwenty eighth 
_ year of our reign. | 


/ 


The within named Charles Long is ¢ Edward Leigh. 
attached by pledges, _ -CRobert Tanner. 


GEORGE 


Praecipe. 


Sheriff’s return. 


Attachment: 


Pone. 


Sheriff's return. 
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GEORGE the fecond by the grace of God of Great Britain, 
France, and Ireland king, defender of the faith, and fo forth, to — 
the fherif of Oxfordfhire, greeting. We command you that you ~ 
diftrein Charles Long, late of Burford, gentleman, by all his 
lands and chattels within your bailiwick, fo that neither he nor 
any one through him may lay hands on the fame, until you fhall 
receive from us another command thereupon ; and that you an- 
{wer to us of the iffues of the fame; and that you have his body 
before our juftices at Weftminfter from the day of Kafter in fifteen 
days, to anfwer to William Burton of a plea, that he render to 
him two hundred pounds which he oweshimand unjuitly detains, 
as he faith, and to hear his judgment of his many defaults. Wit- 
nefs ir John Willes, knight, at Weftminfter, the twelfth day of 
February in the twenty eighth year of our reign, i 


The within-named Charles Long hath nothing in my baili- u 
wick, whereby he may be deftreined. 


GEORGE thefecond by the grace of God of Great Britain, 


‘France, and Ireland king, defender of the faith, and fo forth, 


to the fheriff of Oxfordthire, greeting. We command you, that you 7 
take Charles Long, late of Burtord, gentleman, if he may be 7 | 
found in your bailiwick, and him fafely keep, fo that you may fi 
have his body before our juftices at Weftminfter, from the day 
of Eafter in five weeks, to anfwer to William Burton, gentleman, 
of 2 plea that he render to him two hundred pounds, which he 
owes him and unjuftly detains, as he faith: and whereupon you 
have returned to our jufticesat Weltminfter, that the faid Charles 
hath nothing in your bailiwick, whereby he may be deftreined. 
And haye you there then this writ. Witnefs fir John Willes, 
knight, at Weltminfter the fixteenth day of April, in the twenty 
eighth year of our reign. 


, 8 


The within named Charles Long is not found in my bailiwick, | 


GEORGE the fecond by the grace of God of Great Britain, 
France, and Ireland king, defender of the faith, and fo forth; to “7 
the fheriff of Berkthire greeting. Je command you, that you — 
take Charles Long, late of Burford, gentleman, if he may be : 
found in your bailiwick, and him fafely keep, fo that you may — 
have IMS body before our juftices at Weftminfter, on the morrow ; 
of the holy Trinity, to anfwer to William Burton, gentleman, — 
of a plea, that he render to him two hundred pounds, which ~ q 
he owes him and unjuftly detains, as he faith: and whereupon 
our fheriff of Oxfordthire hath made a return to our juftices | 
at Weltminfler, at a certain day now paft, that the’ af 


Cc harles | 


Tt The within-named Charles Long is not found in 
2 oan 4 ‘ 
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Charles isnot found in his bailiwick; and thereupon it is teftified 
in our faid court, that the aforefaid Charles lurks, wanders, and 
runs about inyour county. And have you there then this Heit 

Witnefi Gc John Willes knight, at Weltminfter the feventh day of 
May, in the twenty eighth year of our reign. 


By virtue of this writ to me directed, I have taken the body of 
the within named Charles Long; which IL have ready at the day 
and place within contained, according as by this writ it is com- 


manded me. 


6 Or upon the Return of Non eft inventus upon the firft Capias, 
ce phe plantiff may fue cut an Alias and a Pleries, and thence 
<¢ proceed to Outlawry ; thus : 


« GEORGE the fecond by the grace of God of Great 
«© Britain, France, and Ireland king, defender of the faith, and 


_ « fo forth; to the fheriff of Oxfordfhire, greeting. We command 


erly we commanded you, that you take Charles 
« Long, late of Burford, gentleman, if he may be found in 
«© your bailiwick, and him fafely keep, fo that you may have his 
«« body before our juftices at Weftminfter, on the morrow of the 
to anfwer to William Burton, gentleman, of Z 
«* plea, that he render to him two hundred pounds, which he 
s: owes him and unjuftly detains, as he faith. And have you 
«< there then this writ. Witnefs fir John Willes, knight, at Weft- 
«« minfter, the feventh day of May, in the twenty eighth year of 


é© our reign. 


‘© you as form 


« holy Trinity, 


«: "The within-named Charles Long is not found in my bailiwick, 

« GEORGE the fecond bythe grace of God of Great Britain, 
sc France, and Ireland king, defender of the faith, and fo forth ; 
«« to the fheriff of Oxfordhhire, greeting. We command you, as 
«© we have more than once commanded you, that you take 
«© Charles Long, late of Burford, gentleman, if he may be found 
‘¢ in your bailiwick, and him {afely keep, fo that you may have 
«« his body before our juftices at Weftmintter, from the day of 
«¢ the holy Trinity in three weeks, to anfwer to William Burton, 
‘© gentleman, ofa plea, that he render to him two husidred pounds, 
¢¢ which he owes him and unjuily detains as he faith, And have 
«: you there then this writ. Witnefi fir John Willes, knight, at 
«cs Welftminfter, the thirtieth day of May, in the twenty eighth 


s year of our reign. 


my bailiwick, 
GEORGE 
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« GEORGE the fecond by the erace of God of Great Bri- 
‘¢ tam, France, and Ireland king, defender of the faith and fo. 
« forth ; tothe fheriff of Oxfordthire, greeting. We commandyou, 
« that-you caufe Charles Long, late of Burford, gentleman, to 
‘©: be requiredfrom county court to county court, until according 
«¢ to the law and cuftom of our realm of England he be outlawed, 
«* if he doth not appear. And if he doth appear, then take him 
«¢ and caufe him to be fafely kept, fo that you may have his bo- 
‘© dy before our juftices at Weftminfter, on the morrow of All 
«« Souls, to anfwer to William Burton, gentleman, of a plea, 
‘¢ that he render to him two hundred pounds, which he owes: 
«* him and unjuftly detains, as he faith. And wherenpon you — 
s* have returned to our jultices at Weftminfler, from the day of 19 
‘‘ the holy Trinity in three weeks, that le is not found in yeur 
“¢ bailiwick. And have you there then this writ. Witnefi fir 
‘© John Willes, knight, at Weftminfter, the eigthteenth. day. of a 
‘* June, in the twenty eighth year of our reign. a 


‘By virtue of this writ to me dire&ed, at my county court 
“held at Oxford in the county of Oxford, on Thurfday 
‘« the twenty firft day of June in the twenty ninth year of the 
‘* reign of the lord the king within written, the within-named 
« Charles Long was required the firft time, and did not appear: 
‘¢ and at my county court held at Oxford aforefaid, on Thuriday 
«* the fourth day of July in the year aforefaid, the faid Charles 
‘¢ Long was required the fecond time, and did not appear: and at, 
“© my county court held at Oxford aforefaid, on Thurfday the 
“« cwenty firlt day of Auguitin the year aforefaid, the faid Charles. 
<¢ Long was required the third time, and did mot appear: and at 
<¢ may cousty court held at Oxford aforefaid, on Thurlday the 
** eighteenth day of September in the year atorefaid, the faid Char- 
‘«* les Long was required the fourth time, and did not appear: 
«* and at my county court held at Oxford aforefaid, on Thurfday 
«¢ the fixteenth day of O@ober in the year atorefaid, the faid 
«© Charles Long was required the fifth time, and did not appear: — 
‘* therefore the faid Charles Long, by the judgment of the coro- ¥ 
«© ners of the faid lord the king, of the county aforefaid, accord- | 
“« ing to the law and cuftom of the kingdom of England, is out- 
«© lawed. 


j 


«GEORG E the fecond by the grace of God of Gane q 
‘* Britain, France, and Ireland king, defender of the faith, 


«and fo forth; to the fheriff of Oxfordfhire, greeting. _Where= 
; P “as by our writ we have lately commanded you that you — 
oo q « fhould caufe Charles Long, late of Burford, gentleman, — 4 
Pa d ; - & to be required from county court to county court, until ace 
tae ek) By i Aes oe to the law and see of our realm of England 1 he 

ate | Oe « fhould | 
gee ? 3 { 
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fhould be outlawed, if hedid not appear: and if he did appear, 
then that you {ould take him and caufe him to be fafely kept» 
fo that you might have his body before our juftices at Weftmin- 
fter on the morrow of All-Souls, toanfwer to William Burton, 
‘gentleman, of a plea, that he render to him two hundred 
pounds, which he owes him and unjuftly detains, as he 


faith: Therefore we command you, by virtue of the ftatute in 


the thirty firft year of the lady Elizabeth late queen of Eng- 
land made and provided, that you caufe the faid Charles 
Lorg to be proclaimed upon three feveral days according to 
the form of that ftatute: (whereof one proclamation fhall be 
made at or near the moft ufual door of the church of the 
parifh wherein he inhabits) that he render himfelf unto you; 
fo that you may have his body before our juftices at Weftmin- 
fter at the day aferefaid, to anfwer the faid William Burton 
of the plea aforefaid. And have you there then this writ. 
Witnefs fir John Willes, knight, at Wefiminfter, the eighteenth 
day of June, in the twenty eighth year of our reign. 


‘* By virtue of this writ to me direéted, at my county court 
held at Oxford, in the county of Oxford, on Thurfday the 
twenty fixth day of June in the twenty ninth year of the reign 


- of the lord the king withia written, I caufed to be proclaimed 


the firft time; and at the general quarter feflions of the peace, 
held at Oxford aforefaid on Tuefday the fifteenth day of July 
in the year aforefaid, I caufed to be proclaimed the fecond 
time; and at the moft ufual door of the church of Burford 
within-written on Sunday the third day of Augult in the year 


’ aforefaid, immediately after divine aes month at the 


leaft before the within-named Charles Lon as required the 


fifth time, I caufed to be proclaimed -the third time, that the 


faid Charles Long fhould render himfelf unto me, as within 
it is commanded me. 


“ GEORGE the fecond bythe graceof God of Great Britain, 
France, and Ireland king, defender of the faith, and fo forth ; 
to the theriff of Berkfhire, greeting. We command you, that 
you omit notby reafon of any liberty of your county, but that 
you take Charles Long, late of Burford, in the county of Ox- 
ford, gentleman, (being outlawed in the faid county of Oxford, 
on Thurfday, the fixteenth day of Ofober laft paft, at the fuit 
of William Burton, gentleman, of a plea of debt, as the fheriff 
of Oxfordfhire aforefaid returned: to our juftices at Welt- 
minfter cn the morrow of All Souls then next enfuing) if the 
faid Charles Long may be found in your bailiwick ; and him 
fafely keep, fo that youmay have hisbody before our juftices at 


. Weltminfter, from the day offaint Martin in fifteen days, todo 


and receive what our court fhall confider concerning him inthis 
‘Vou, WI, ty 2 hom behalf. 


N°. If. 


& Sheriff’s ree 
So Puen: 
‘© Proclamari 
S¢ fect. 


*¢ Capias utlagas 
“tums 


lan 


Evil AP PVE N Dilys. 
N°. III. sé behalf. Witnefs fir John Willes, knight, at Weltmintery, the 
LW) « fixth day of November in the twenty ninth year, of our reign. 


«: By virtue of this writ to me directed, I have taken the body ‘a a 
of the within named Charles Long ; which I have ready at the 


day and place within contained, according as by this writ it is 
\ 
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Cepi corpus. ¢ 


¢ 


a 
. 
n 


a 
x 
~ 


“© commanded me. 


a 


ie §. 3. * Bill of Middlefex, and Latitat thereupon ix the Court of 
«¢ King’s Bench. (8 


Pill of Mide «s Middlefex, <e The Sheriff is commanded that he take 


24 f 
«s eg tet “to wit. ‘¢ Charles Long, late of Burford, in the My 
Hose « county of Oxford, if he may be found in his bailiwick, and him © i 

«« fafely keep, fothat he may have his bady before the lord the king — 4 


ce at Weltmintter, on Wednefday next after fifteen days of Eaf- 
-6¢ ter. to anfwer William Burton, gentleman, of a plea of © 
‘ trefpafs; [and alfo to a bill of the faid William againft the afore- 
{aid Charles, for two hundred peounds-of debt, according to 
the cuftom of the court of the faid lord the king, before the 


« king himfelf to be exhibited ;] and that he have there thea 


s¢ this precept. 


€ 
€a¢ etiam indebt. 


a 
n 


mn 
n 


¢¢ Sheriff’s re- (4 
** turn: “¢ The within-named Charles Long is not found in my bailiwick. | 


6© Non eff ite 
S¢ yventuse 2 
« GEORGE the fecond by the grace ot God of Great Bri- 
& Latitate ¢ tain, France, and Ireland king, defender of the faith, and -@ 
«© {o forth ; to the fheriff of Berkthire greeting. Whereas we lately* i 
“© commanded our fheriff of Middlefex, that he fhouldtake Charles q 
66 Long, late Peviora, in the county of Oxford, if he might be 
« found in his bailiwick, and him fately keep, fo that hemight be " 
«© before us at Weftminfter, at acertain day now paft, to anfwer un- q 
« to William Burton, gentleman, of a plea of trefpafs; [and alfa q 
& to a bill of the faid William againft the aforefaid Charles, for | | 
«© two hundred pounds of debt, according to the cuftom of our | 
«¢ court, before us to be exhibited ; | and our faid fheriff of Mid- 
« dlefex at that day returned to us that the aforefaid Charles 
‘© was not tound in his bailiwick; whereupon on the behalf ofthe — 
« aforefaid William in our court before us it is fafficiently attefted, — 
ss that the aforefaid Charles lurks, andruns about in your county : a 
: ‘© Therefore we command you, that you take him, if he may be found 
? ¢ in your bailiwick, and him fafely keep, fo that you may have his 
a ¢¢ body before us at Weftminfter on Tuefday next after five weeks — 
of | 


it 


q 
i 


6. Ac etiam 


* Note, that $. 3, and §. 4. are the ufual method of procefs, to compe] an ap=_ A 

ik pearance, in the courts of king's bench and exchequer; in which the practice of — 
i thofe courts does principally differ from that of the court of common pleas: the 

dybsequent {tages of proceeding being nearly alike in them all Aga "grey 


Ht 
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«¢ of Eafter, to anfwer to the aforefaid William of the plea [and 
«« bill] aforefaid : and have you there then this writ. Witnefs fir 
«© Dudley Ryder, knight, at Weftminfter, the eighteenth day of 


ss April, in the twenty eighth year of our reign. 


‘ 

‘s By virtue of this writ to me directed, I have taken the body 
‘© of the within-named Charles Long ; which I have ready at 
«¢ the day and place within-contained, according as by this writ 
** it is commanded me. 


 §. 4. Writ of Quo minus iz the Exchequer. 


“GEORGE the fecond by the grace of God of Great 
«s Britain, France, and Ireland king, defender of the faith, and 
* fo forth; to thesheriff of Berkfhire, greeting. Vecommand, you 
s¢ that you omit not by reafon of any liberty of your county, but 
«* that you enter the fame, and take Charles Long, late of Burford 
** in the county of Oxford, gentleman, wherefoever he fhall be 
** found in your bailiwick, and him fafely keep, fo that you may 
‘© have his body before the barons of our exchequer at Welt- 
‘¢ minfter, on the morrow of the holy Trinity, to anfwer William 
‘¢ Burton our debtor of a plea, that he render to him two hun- 
s© dred pounds, which he owes him and unjuftly detains, where- 
‘© by he is the lefs able to fatisfy us the debts which he owes us 
«© at our faid exchequer, as he faith he can reafonably fhew that 
«s © the fame he ought torender: and have you there this writ. 
“<< Witne ef fic Thomas Parker, knight, at Weltmintiter, the fixth 


@«< day of May, in the twenty eighth year of our reign. 


«« By virtue of this writ to me directed, I haye taken the body 
‘* of the within-named Charles Long; which I have ready 
s‘ before the barons within-written, according as within it is 
«6 commanded me.” 


: §. 5. Special Bail ; on the Arreft of the Defendant, purfuant t0 the 


Teftatum Capias, in page xiv. 


Know all men by thefe prefents, that we Charles Long of Bur- 
ford in the county of Oxford, gentleman, Peter Hamond of Bix 
in the faid county, yeoman, and Edward Thomlinfon of Wood- 


ftock in-the faid county, innholder, are held and firmly bound to- 
Chriftopher Jones, efquire; fheriff of the county of Berks, in four | 
hundred pounds of lawful money of Great Britain, to be paidto the | 


faid theriff, or his certain attorney, executors, adminiftrators, or 


-affignss for which payment well and truly to be made, we bind 
_ ourfelves and each of us by himfelf for the whole and in grofs, 


ee > and geyery of our heirs, executors, and adminiftrators, firmly 
: Mmme2 ; by 


N@, Iii. 


&* Sheriff’s rex 
cS Ai. 


SS Cops corpus. 


s< Sheriff’s re= 
“* turn. 
§6 Cepi corpusa 
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fheriff, 
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by thefe prefents, fealed with our feals. Dated the fifteenth day 
of May in the twenty eighth year of the reign of our fovereign 
lord George the fecond by the grace of God king of Great Britain, 
France, and Ireland, detender of the faith, and fo forth, and in 
the year of our Lord one thoufand, feven hundred, and fifty five. 

The condition. of this obligation is fuch, that if the above-boun- 


den Charles Long do appear before the juftices of our fovereign — q 


lord the king at Weltminfter, on the morrow of the holy Trinity, 
to anfwer William Burton, gentleman, of a plea of debt of two 
hundred pounds, then this obligation fhall be void and of none 
effect, or elfe fhall be and remain in full joe and virtue. 


Sealed, and delivered, being Charles Long. (L. 8) 
fir duly ftamped, inthe | Peter Hamond, (L.S.) 
_ prefence of Edward Thomlin{fon. (L.S.} 
* 
Henry Shaw. 
Timothy Griffith. 


You Charles Long do acknowledge to owe unto the plaintiff 
four hundred pounds, and you John Rofe and Peter Hamond do 
feverally acknowlege to owe unto the fame perfon the fum of two 
hundred pounds apiece, to be levied upon your feveral goods and 
chattels, lands and tenements, upon condition that, if the defendant 
be condemned in this action, he fhall pay the condemnation, or 
render himfelf a prifoner in the Fleet for the fame; and, if he 


fail fo to do, you Johar Rofe and Peter Hamond do undertake to _ "i 


do it for him. 


Trinity Term, 28 Geo II. 
Berks, ) On a Teflatum capias againft Charles Long, late of Bur- 
to wit. § ford in the county of Oxford, gentleman, returnable 

onthe morrow of theholy Trinity, at the fuit of William Burton, i 

ofa plea of debt of two hundred pounds ; ae * 
The bail are, John Role, of Ecker in the ones of Oxford, of 

efquire, r 
* Peter Hamond, of Bixinthefaid county, yeoman. 
Richard Price, attorney 2 


for the defendant. 


The party himfelf in £400, 
Each of the bail in £ 200. 
Taken and acknowleg ed the twenty eighth 
day of,May, in the year of our Lord one 
thoufand, feven hundred, and dB five, 
de bene effey before g me, 


Robert Grove, i 
one ie the commiffioners, ‘i 
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loved fir John Willes, knight, his writ clofed in thefe words: 
GEOBGE the fecond by the grace of God of Great Britain, France, 
and: Ireland king, defender of the faith, and fo forth; to our 
trufty and: beloved fir John Willes, knight, greeting.  Becaufe 
| inthe record, and procefs, and alfo in the giving of judgment, 
| of the plaint which was in our court before you, and your fel- 
lows, our juftices of the bench, by our writ, between William 
Burton, gentleman, and'Charles Long, late of Burford in the 
county of Oxford gentleman, of a certain debt of two hundred 
pounds, which the faid. William demands of the faid Charles, ma- 
nifeft error hath intervened, to the great damage of him the faid 
| William, as wefrom his complaint areinformed: we, being willing 
that the error if any there be, fhould be corrected in due manner, 
and that full and fpeedy juftice fhould be done to the parties am | 
forefaid in this behalf, do command you, that, if judgment " 
thereof be given, then under your feal you do diftindly and 

openly fend the record and procefs of the plaint aforefaid, with 

all things. concerning them, and this writ ; fo that we may have 

them from the day of Eafter in fifteen days, wherefoever we fhall 

then bein England: that, the record and procefs atorefaid be- fe 
ing infpedted, we may eaufe-to be done thereupon, for correcting . 


Ne, IIl. 
§. 6. The Recerd, as removed by Writ of Error. LI -VONGS 
The Lord: the king hath given: in charge to his trufty and be- wii of error. 


that error; what of right and according to the law and cufiom tg 

| of our realm of England ought to be done. Witnef ourfelf at te 
| »Weftminfter, the twelfth day of February, in the twenty ninth it 
| year of our reign. is 
i 


The Record, and procefs, whereof in the faid writ mention above. Chief Juftice’s 


is made, follow in thefe words to wit : ae ne 


\ 


Pleas at Weftminfter, before fir John Willes, knight, and his) The record, 
brethren, juftices. of the bench of the Jord the king at Weft- 
minfter, of the term of the holy Trinity, in the twenty eighth 
year. of the reign of the lord Gzoxce the fecond by the grace a 
of God of Great Britain, France and Ireland king, defender of é ee 
the faith, Ges Ng ‘ ~- 


Oxon; 2 Charles Long, late of Burford in the county aforefaid, ; 
| tewit. 5 gentleman,was fummoned to anfwer William Burton, aes  @ 
of Yarntonin'the faid county, gentleman, of a plea that he ren- i 

der-unto him two hundred’ pounds, which he owes him and un- 

juftly detains, [as he faith.] dnd whereupon the {aid William, by: Declests 

_ Thomas, Gough his attorney, complains, that whereas on the: pa Sal cre 
| i day-of December, in the year of our lord one thoufand, bond. 
{ven hundred, and fifty four, at Banbury in this county, the 
. faid Charles by his writing obligatory did acknowlege himfelf 
i! si : to 
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to be bound tothe faid William inthe faid fura ef two hundred 
pounds of lawful money of Great Britain, to be paid to the faid 
William, whenever after the faid Charles fhould be thereto re- 
quired; neverthelefs the faid Charles (although often required) _ 


hath not paid to the faid William the faid fum of two hundred a 


pounds, nor any part thereof, but hitherto altogether hath refuf. ~ 


_ ed, and doth ftill refufe, to render the fame; wherefore he faith _ 4 : 


that he is injured, and hath damage, to the value of ten pounds: 
and thereupon he brings fuit, [and good proof.] dud he brings 4 
here into court the writing obligatory aforefaid; which teftifies 


the debt.aforefaid in form aforefaid; the date whereof is the day a 


and year before-mentioned. 4d the aforefaid Charles, by Rich- a 


ard Price his attorney, comes and defends the force and injury ¥ 


when [and where it fhall behove him,] and craves oyer of the. 


faid writing obligatory, and it is read unto him [in the forma- 7 


forefaid:] he likewife craves eyer of the condition of the faid’ 
writing, and it is read unto him in thefe words; «« The condition’ 
‘«‘ of this obligation is fuch, that if the above bounden Charles 
«« Long, his heirs, executors, and adminiftrators, and every of 
-them, fhall and do from time to time, and at all times hereaf- 
ter, welland truly ftand to, obey, obferve, fulfill, and keep, the 
award, arbitrament, order, rule, judgment, final end, and de- 
termination, of David Stiles, of Woodftock in the faid county, 
clerk, and Henry Bacon, of Woodftock aforefaid, gentleman, 
(arbitrators indifferently nominated and chofen by and between 
the faid Charles Long and the above named William Burton, 


to arbitrate, award, order, rule, judge, and determine, of all. A | 
‘and all manner of actions, caufe or caufes of aion, fuits, | 


plaints, debts, duties, reckonings, accounts, controverfies, tref- 
paffes, and demands whatfoever had, moved, or depending, or 
which might have been had, moved, or depending, by wud 
between the faid parties, for any matter, caufe, or thing, from 
the beginning of the world until the day of the date hereof) : 
which the faid arbitrators fhall make and publifh, of orin the 
premifes, in writing under their hands and feals, or otherwife’ 
by word of mouth in the prefence of two credible witnefles,on _ 
or before the firft day of January next enfuing the date hereof; 


then this obligation to be void and of none effed, or elfe y 


to be and remain in full force and virtue.” Which being read 
and heard, the faid Charles prays leave to imparl therein here un- 
til the ogtave of the holy Trinity ; and it is granted unto him. 
The fame day is given to the faid William Burton here, &e. 
At which day,’ to wit, on the oétave of the holy Trinity, here . 
come as well thefaid William Burton as the faid Charles Long, by» 4 
their attorneys aforefaid: and hereupon the faid William pray 
that the faid Charles may anfwer to his writ and count aforefai 


_ And the aforefaid Charles defends the force andi injury, when, é 
No fish awards me faith, that a faid William ou nel ae to have or maintai 


his” 
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his faid aétion againft him ; becaufe he faith, that thefaid David 
Stiles and Henry Bacon, the arbitrators before named in the faid 
condition, did not make any’fuch award, arbitrament, order, 
rule, judgment, final end, or determination of or in the premifes 
above fpecified in the faid condition, on or before the rit day of 
January, in the conditon aforefaid above mentioned, according 
to the form and effeét of the faid condition: and this he is ready 
to verify. Wherefore he prays judgment, whether the faid Wil- 
liam ought to have or maintain his faid ation thereof again{t him ; 
[and that he may go thereof without aday. ] 4d the aforefaid Wil- 
liam faith, that for any thing above alleged by the faid Charles 
in pleading, he ought not to be precluded from having his faid 
action thereofagainft him; becaufe he faith, that after the making 
of the faid writing obligatory, and before the faid firft day of 
January, to wit, on the twenty fixth day of December, in the 
year aforefaid, at Banbury aforefaid, in the prefence of two 


credible witnefles, namely, John, Dew of Charlbury, in the coun- 


ty aforefaid, and Richard Morris of Wytham, in the county of 
Berks, the faid arbitrators undertook the charge of the award 
arbitrament, order, rule, judgment, final end, and determination 
aforefaid, of and in the premifes fpecified in the condition afore- 
faid: and then and there made and publifhed their award by 
word of mouth in manner and form following, that is to fay ; 
The {aid arbitrators did award, order, and adjudge, that he the 
faid Charles Long fhould forthwith pay to the faid William Bur- 


- ton the fum of feventy five pounds, and that thereupon all diffe- 


rences between them at the time of the making the faid writing 
obligatory fhould. finally ceafe and determine. And the faid 
William further faith, that although he afterwards, to wit on the 
fixth day of January, in the year of our Lord one thoufand, 
feven hundred, and fifty five, at Banbury aforefaid, requefted the 
faid Charles to pay to him the faid William the faid feventy 
five pounds, yet (by proteftation that the faid Charles hath not 
ftood to, obeyed, obferved, fulfilled, or kept any part of the faid 
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Replication ; 
fetting forth an 


_ award, 


Protefiand. 


award, which by him the faid Charles ought to have been ftood . 


to, obeyed, obferved, fulfilled, and kept) for further plea therein 
he faith, that the faid Charles the faid feventy five pounds to the 
faid William hath not hitherto paid: and this he is ready to veri- 
fy. Wherefore he prays judgment, and his debt aforefaid, to- 
gether with his damages occafioned by the detention of the faid 
debt, to be adjudged unto him, &c. Aud the aforefaid Charles 
faith, that the plea aforefaid, by him the faid William in manner 
and form aforefaid above in his replication pleaded, and the mat- 
ter in the fame contained, are in no wife fufficient in law for the 
faid William to have or maintain his a@tion aforefaid thereupon 


againft him the faid Charles; to which the faid Charles hath no 


‘neceflity, peither is he obliged by the law of the land in any man- 
aos her 
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ner to anfwer: and this he is ready to verify. Wherefore, for , 
want of a fufficient replication in this behalf, the faid Charles, as 


aforefaid, prays judgment, and that the aforefaid William may be. 7 ¢ 
precluded from having his ation aforefaid thereupon againg 


him, &c. And the faid Charles, according to the form of the 
ftatute in that cafe made and provided, fhews to the court here 
the caufes of demurrer following; to wit, that it doth not ap- 
pear, by the replication aforefaid, that the faid arbitrators made 
the fame award in the prefence of two credible witneffes on or 
before the faid firft day of January; as they ought to have done, 
according to the form and effect of the condition aforefaid ; and 
that the replication aforefaid is uncertain, infufficient, and wants’ 


form. Avd the aforefaid William faith, that the plea aforefaid 


by him the faid William in manner and form aforefaid above in 
his replication pleaded, and the matter in the fame contained, 
are good and {ufficient in law for the faid William to have and 
maintain the faid aétion of him the faid William thereupon a- 
gaint the faid Charles; which faid plea, and the matter therein 
contained, the {aid William is ready to verify and prove as the 
court fhall award: and becaufe the aforefaid Charles hath not 
anfwered to that plea, nor hath hehitherto in any manner denied 
the fame, the faid William as before prays judgment, and his debt 
aforefaid, together with his damages occafioned by the detention 
of that debt, to be adjudged unto him, Ge. nd becaufe the jut 
tices here will advife themfelves of and upon the premifes before 
they give judgment thereupon, a day is thereupon given to the 
parties aforefaid here, until the morrow of All Souls, to hear 
their judgment thereupon, for that the faid juftices here are not 
yet advifed thereot. At which day here come as well the faid 
Charles as the faid William, by their faid attorneys; and becaufe 
the faid juftices here will farther advife themfelves of and upon» 
the premifes before they give judgment thereupon, a day is farther 
given to the parties aforefaid here until the o¢tave of faint Hilary, 
to hear their judgment thereupon, for that the faid juftices here 
are not yet advifed thereof. At which day here come as well 
the faid William Burton as the faid Charles Long, by their 
faid attorneys. 
having been feen, and by ‘the juftices here fully underftood 
and all and finguiar the premifes being examined, and ma- 


ture deliberation being had thereupon; for that it feems.to the 


faid juftices here, that the faid plea of the faid William Burton 
before in his replication pleaded, and the matter therein con- 
tained, are not fufficient in law, to have and maintain the 
action’ of the aforefaid William againft the aforefaid Charles; h 
therefore it is confidered, ‘that the aforefaid William take no- — 


thing by his writ atorefaid, but that he and hispledges of pro~ 


fecuting, to wit, John Doe and Richard Roe, be in mercy q 
for his falfe complaint; and that the aforefaid Charles go 
thereof without a day, @¢, And it is farther confidered, ee 


Wherefore, the record and matters aforefaid 
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the aforefaid Charles do recover againt the aforefaid William 
eleven, pounds and feven hhillings, tor his cofts and charges by him 
about his defence i in this behalf fultained, adjudged by the court 
here to. the faid. Charles with his confent ; according to the form 
of the fatute im that cafe made and provided : and ‘that the 
afgretaid Charles mi haye execution thereof, de. 


Afterwards, to wit, on Wednefday next after fifteen days | of 
Eafter int this fame term, before the lord the king, at Weimin- 
fter comes the aforefaid William Burton, by Peter Manwaring 
his attorney, and faith, that in the record and procefs aforefaid, 
and alfo in the giving of the judgment in the plaint aforefaid, 
it is manifeltly erred in this; to wit, that the judgement afore+ 
faid was given in form aforefaid for the faid Charles Long againtt 
the aforefaid William Burton, where by the law of the land 
judgment fhould have been given. for the faid William Burton 
again&t the faid Charles Long: and this he is ready to verify. 
And the faid William prays the writ of the faid lord the king, to 


_— warn the faid Charles. Long to be before the faid lord the king, 


to hear. the record and procefs aforefaid : and it is granted unto 
him: .by which the theriff afarefaid is commanded that by good 


_ [and lawful men of his bailiwick] he eaufe the aforefaid Charles 
Long. to know, that he be before the lord the king from the 


day of Eafter in, five weeks, wherefoever [he fhall then be in 
England, }. to. hear the record and procefs aforefaid, if [it fhall 
have happened that i in the fame any error fhall have intervened 7 
and farther [to do and receive what the court of the lord the 
king fhall confider in this behalf. 4 ‘The fame day i is given to 
the aforefaid William Burton, At which day before the lord the 
king, at Weftminfter, comes the aforefaid William Burton, by his 
attorney aforefaid: and the fheriff returns that by virtue of the 
writ aforefaid to him directed he had caufed the faid Charles 
Long to ‘know, that he be before the lord the king at the time 
aforefaid — in the faid writ contained, by Jolin Den and Richard 
Fen, “good, écs as by the fame writ was commanded him: 

which faid Charles Long, according to the warning giving him 
in this behalf, here cometh by Thomas Webb his attorney. 
Whereupon the faid William faith, that in the record and procefs 
aforefaid, and alfo in the giving of the judgment aforefaid, it is 
smanifeftly erred, alleging’the error aforefaid by hina in the form 
aforefaid alleged, and prays, that the judgment aforefaid for the 
error aforefaid, and others, in.the record and procefs aforefaid 


being, may bereverfed, annulled, and entirely for nothing efteem- 
‘ed, and thatthe faid Charles may rejoin to the errors aforefaid, 

-andthat the court of the faid lord the king here may proceed to 
» the examination as well of the record and procefs aforefaid, as of 


the matter aforefaid above for error affigned, 4nd the faid Charles 
Aaivh, that neither in the record and procefs aforefaid, nor in the 
Vor. Il. Nan giving 
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giving of the judgment aforefaid, in any thing is there erred: 


and he prays in like manner that the court of the faid lord the 


king here may proceed to the examination as well of the record _ 
and procefs aforefaid, as of the matters aforefaid above for error 
‘affigned. nd becaufe the court of the lord the king here is not 


yet advifed what judgment to give of and upon the premifes, 
a day is thereof given to the parties aforefaid, until the 
morrow of the holy Trinity, before the lord the king, where- 
foever he fhall then be in England, to hear their judgment of and 
upon the premifes, for that the court of the lord the’king here 
is not yet advifed thereof. At which day before the Jord the 


king, at Weltminfter come the parties aforefaid by their. 


attorneys aforefaid yh Whereupon, as well the record and procefs 
aforefaid, and the judgment thereupon giyen, as the'matters afore- 
faid by the faid William above for error affigned, being feen and 
by the court of the lord the king here being fully underftood, 
and mature deliberation being thereupon had, for that it ap- 
‘pears to the court of the Lord the king here, that ia the record 
and procefs aforefaid, andalfo in the giving of the judgment afore- 
‘faid it is manifeltly erred, therefore it is confidered, that the judg- 
ment aforefaid, for the error aforefaid, and others in the record 
and procels aforefaid, be reverfed, annulled, and entirely for no- 
thing efteemed; and that the aforefaid William recover againft 
the aforefaid Charles his debt aforefaid, and alfo fifty pounds for 
his damages which he hath fuftained, as well on occafion of the 
detention of the faid debt, as ‘for his cofts and charges unto 
which he hath been put about his fuit in this behalf, to the faid 


“William with his confent by the court of the lord the king here 


adjudged. And the faid Charles in mercy. 


Ws Procefs of E necution. 


- GEORGE the {econd by the grace of God of Great 
Britain, France, and Ireland king, defender of the faith, and 
fo forth; to the fheriff of Oxfordihire, greeting, We command 


you, that you take Charles Long, late of Burford gentleman ifhe | i 
may be found in your bailiwick, and him fafely keep, fo that you~ 
may have his body before us in three weeks from the day of the a 


holy Trinity, wherefoever we fhall then be in England, to fatisfy 
William Burton for two hundred pounds debt, which the faid 
William Burton hath lately recovered again{t him in our court 
before us, and alfo fifty pounds, which were adjudged in our faid 


court before us to the faid William Burton, for his damages which a 

he hath fuftained, as well by occafion of the detention ofthe faid 
debt, as for his cofts and charges to which he hath been put about ~ q 
his fuit in this behalf, whereof the faid Charles Long is convicted, q 


as it appears to us of record: and have you there then this writ. 


, 


Witnefi 4 | 1 q 
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WViinefs fir Thomes Denifon*, knight, at Weftminfter, the nine- 
teenth day of June, in the twenty ninth year of our reign, 


By virtue of this writ to me directed, I have taken the body of 
the within-named Charles Long; which have ready before the 
lord the king, at Weftminfter, at the day within-written, as 
within itis commanded me. 


GEORGE thefecond by the grace of God of Great Bri- 


7 tain, France, and Ireland king, defender of the faith, and fo 


forth ; to the fheriff of Oxfordfhire greeting. We command you 
that of the goods and chattels within-your bailiwick of Charles 
Long, late of Burford, gentleman, you caufe to be made two 
hundred pounds debt, which William Burton lately in our court 
before us at Weitminfter hath recovered againft him, and alfo 
fifty pounds, which were adjudged in our court before us to 
the faid William, for his damages which he hath fuftained, as 
well by occafion of the detention of his faid debt, as for his 
colts and charges to which he hath been put about his fuit in this 
behalf, whereof the faid Charles Long is conviéted, as it appears 
to us of record: and have that money before us in three weeks 
from the day of the holy Trinity, wherefoever we fhall then be 
in England, to render to the faid William of his debt and dama- 
ges aforefaid: and have there then this writ. Witnefs fir ‘Thomas 
Denifon, knight, at Weftminfter, the nineteenth day of June, in 


‘the twenty ninth year of our reign. 


By virtue of this writ to me dire&ted, I have eaufed to be made 
of the goods and chattles of the within-written Charles Long two 
hundred and fifty pounds; which I have ready before the lord 
the king at Weftminfter at the day within-written, as it is within 
commanded me. 


* The fenior puifné juftice: their being no chief juftice that term. 


THE END, 
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